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QUESTION I

Thomas Oldham explains some of the “unique” aspects of American family law
by stating that “... American [family] bonds generally are weaker than that in other
countries. *“ He also concludes that our laws governing the family reflect the “extreme
individualism of American culture.”

In your opinion, what areas or aspects of family law that we studied this semester support
these views? Are there some aspects of family law that undermine Oldham’s assertions?
Please elaborate.

QUESTION II

Upon filing for the dissolution of his17-year marriage to the famous opera sirfger,

Alice Adams, her husband Brad has argued that ke carerr and celebrity-status-are

. attributable in large measure to his efforts. At the time of their marriage in 1986, Alice
had just begun her career and was performing minor roles with the Metropolis Opera
Company. During the marriage, she became a highly successful concert and television
performer and international recordmg artist. Although in the first year of the marriage
;hc earned only $5,250, her earnings have increased each year and for 2003 will be

821,878,

Ruring the marriage Alice’s husband <~rved as her voice coach and ohotqgrapher,A
travelin ing with her, cnt1qu1,g¢h,cr pertormance, and photographn_l_g her for albums and
magazine_ articies.” He claims he sacrificed his own career as an opera teacher and singer
to devote himselt to her career. He was also the primary caretaker of their two children,
now ages 16 and 14.

Brad contends that as a result of his efforts in building her career he should be
entitled to an equitable distribution of the appreciation of the value of Alice’s career and
her celebrity status. which he claims “Our State” should classify as marital proverty usirig
the arguments of thelNew York court in O’Brien v. O’Brien (casebonk page 782). Alice,
by contrast, argues that “Our State” should reject this approach as deeply tlawed and
unfair, noting the unanimous refusal of other states to follow it, as well as the philosophy
and approach to property division adopted in the recently promulgated American Law

Institute’s Principles of the Law of Family Dissolution (2000) (attached to this exam).
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You are the law clerk for the Chief Justice of the “Our State” Supreme Court,
which is hearing an appeal from a trial court determination that Q’Brien is not applicable
and that the marital property should be divided e equally, with no spousal maintenance
awardéed. The Chief Justice asks you to write a memo considéring the wisdom of
adoptmg or rejecting the approach taken in O’Brien case, as well as generally whether
there is a more equitable approach to resolving the economic issues between the spouses
than that taken by the trial court.

The record below reveals that Brad could become employed almost immediately
as an opera coach with the New Metropolis Second City Opera Company, earning about
$55,000 a year. In addition, the record indicates that the couple tended to live “high on
the hog” during their marriage, although they have accumulated a little in the way of
more “traditional” property over the past 17 years. Their Metropolis apartment has about
$150,000 worth of equity in it and they have bank accounts and a money market tund that
have a total worth ot $250,000. .

What would your memo conclude?
QUESTIONIII .

Cynthia Bowman has argued for the superiority of a system of regulation of
family and intimacy that recogmzes common-law marriages and extends either marriage .
.Qrits benefits of marriage to same-sex “couples 11v1ng in commltted relationships. Her _
reasoning in regard to women is that:

common law marriage. ..protects the interests of women, especially poor
women...more effectively than any of the theories suggested to address the
problems created by its absence...The impact of non-recognition is clearly
disparate: it hurts most those women who are most vulnerable, and its effect is
greatest on issues with a significant impact on their welfare, such as  the ability to
leave [a] violent relationship or to obtain a variety of benefits upon the death of a
family’s breadwinner.

What are the arguments for and against reinstitution of common law marriage? Do such
arguments apply equally to heterosexual and same sex couples? Would the position
taken by the American Law Institute in Chapter 6 — Domestic Partners, be a better
approach? Why or why not?
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QUESTION1I

Legislatures and state courts have taken various positions with respect to the enforcement
of prenuptial (antenuptial, premarital) agreements. New Jersey’s Supreme Court held in
DeLorean v. DeLorean that so long as there was no fraud or duress in an agreement’s execution,
the parties made full and complete financial disclosure before signing it, and it is not
“unconscionable” in the sense that under it “a spouse is ... left destitute or a public charge,” an
agreement should be upheld.

Other jurisdictions looking at prenuptials interpret unconscionability more generously.
Significantly changed circumstances in those jurisdictions may render alimony provisions
unconscionable and, hence, voidable even when the recipient would not be rendered destitute,
but would simply suffer a significant diminution in lifestyle.

The ALI proposes that courts be empowered to set aside prenuptial agreements where
they will work a “substantial injustice” when (a) a specified period of time (such as 10 years) has
elapsed since the signing, or (b) a child has since been born or adopted by the parties (who
previously had no children together), or (c) the circumstances of one or both parties has changed
in ways creating a significant impact that they would probably have been unable to anticipate. In
determining whether upholding the agreement would work a substantial injustice, the court is to
consider (a) magnitude of disparity between the outcome under the terms of the agreement and
the likely outcome absent the agreement; (b) if practical/relevant, how well-off the person
claiming substantial injustice would have been absent the marriage; (c) whether the initial
purpose of the agreement was to protect third parties such as prior children and was reasonably
designed to do that, and (d) the impact on any children born after the agreement.

Another possible approach is to disallow prenuptial agreements altogether except in
specified circumstances, such as when the marriage is a second marriage for one or both of the
parties, and either party has children from a former marriage.
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Please evaluate the pros and cons of each approach, and indicate which, if any, you think makes
the most sense. Among the questions you might consider are:

Which approach best comports with our modern view of marriage?

Which approach best reflects our contemporary economic and/or social realities?






QUESTION 11

Amber and Bradley married on July 25, 1995. Amber was employed part-time as well as
being a student at the City University of New York at the time of the marriage. On February 20,
1996 their son was born. After taking 6 weeks off, Amber continued her studies, leaving care of
the child to the paternal grandmother who lived a few blocks from the apartment that Amber and
Bradley shared. She also resumed her part-time work as a pilot with the U.S. Army, a position
that provided for her tuition as well as giving her a salary.

In December of 2000, Amber told Bradley that she was sick of the marriage and wanted a
divorce. On advice of counsel, Bradley refused to leave their apartment, so Amber, with his
consent, left with the child. She lived for a while with her parents in Westchester NY, but
eventually found a small apartment close to Bradley, continuing the childcare arrangements with
his mother. Bradley spent a great deal of time with the child, particularly since his employment
was sporadic in nature, although Amber was considered by both to be the “primary” custodian.

In May of 2001 after she received her degree, Amber temporarily placed the child with
Bradley (who was still living in the marital apartment) while she moved to Versailles, Kentucky,
for what was expected to be a short time. The move was in order to allow her to be closer to her
job as a part-time pilot, increasing her flying time and earning more money so as to be better able
to support herself and the child when she returned to New York.

Bradley, an ironworker, was unemployed at the time of and during the summer after
Amber’s move and was able to accommodate his schedule so as to care for the child. He
resented it, however, particularly since Amber’s leaving the child constituted “abandonment” in
his mind. In fact, one of the problems during the marriage had been the disparity in levels of
ambition between the two. Bradley had been openly critical of Amber’s decisions to leave the
child so soon after its birth. He complained that she had always put herself first, disguising her
driven self-centered nature behind a veil of concern for her child’s future economic well being.

In September of that year Amber returned to New York, informing Bradley that she had
decided that she really wanted to attend law school. She had already applied to the University of
Kentucky Law School, as well as to Fordham University Law School and been accepted by both.
Amber also told Bradley that she preferred to go to school in Kentucky since she had begun a
relationship with Charles, a well connected, but still married local man she met during the
summer she spent there. In fact, Amber has told Bradley that she is pregnant by Charles and
intends to have the baby. She is not apologetic about the relationship — she considers her
marriage to Bradley to have ended years ago, even if there has been no divorce.

Charles has been separated from his wife for the past several years, but intends now to
proceed with a divorce in order to be free to marry Amber should she have him. Amber is
unwilling to make a commitment at this time, however. Feeling she is just about to get out of
one bad relationship, she is little interested in pursuing any marriage proposal at this time.

Bradley consults you about his chances of gaining custody of his son. At the time of his
separation from Amber, Bradley didn’t believe he would be able to successfully mount a custody






fight — his lawyer told him that the “tender-years” doctrine was “alive and well,” regardless of
the gender neutral nature of the best interest of the child test. Given Amber’s recent behavior,
which he casts as “abandonment,” Bradley thinks he just might now have a chance to gain
custody.

Please assess his prospects, comparing the likely results under the best interest of the
child test, the primary caretaker test, and the ALI proposals (attached).






QUESTION 111

Alice Abrams (49) has approached your law firm for advice concerning her desire to
divorce her husband Barry (53), after 23 years of marriage. Both live in New York, where they
have resided for the entire marriage. Alice is a high-fashion designer; Barry is a partner in a
Wall Street law firm. They have three children, Charlie (21), Dan (16) and Ellen (13). Alice
believes Barry took up with his secretary (Gina) some three years ago, but has no “proof” of this
other than rumor, her husband’s lack of attention and frequent late nights in the office, and Gina
and Barry’s frequent travel together on business.

Alice has earned on average $400,000 annually from her design business for two of the
past three years. Barry’s earnings have exceeded $1 million annually for the last 3 years. The
couple own outright a condo in New York valued at $1.3 million, purchased with a $300,000 gift
from Alice’s parents at the time of their marriage; most mortgage payments were made out of
Alice’s business profits. They also own a summer house in East Hampton valued at $2 million,
purchased outright for $1 million with Barry’s inheritance when his father died. They have
upgraded the property twice; Alice acted as “general contractor” — designing and supervising
both renovations.

After their marriage, Alice supported them for two years by working in design while
Barry went to law school. When their first child was born, Alice ceased work and Barry’s family
paid for the remaining year of Barry’s education and also assisted in supporting the family for
that year. Alice remained out of the workforce until ten years ago when she began her design
business. Alice’s design business was recently assessed at $2 million. However, Alice recently
learned that she suffers from serious macular degeneration (which causes eventual blindness) and
has been advised to get out of the design business. Unbeknownst to her husband, she has found a
potential buyer who wants to expand his design business and is willing to pay her almost double
the assessed value for her business.

When Alice formed her business, the couple decided to fund tax-free education accounts
for their children (total value $50,000 per child), the East Hampton upgrades ($350,000), and any
ongoing living expenses which could be characterized as business expenses (large at-home
office; car, travel and so on) out of Alice’s design proceeds, so as to reduce her business earnings
for tax purposes.

Alice wants to end the marriage as soon as possible. She wants to know what her
economic rights will be at divorce (ie: what property will she likely get and how much alimony
and child support is she likely to receive and for how long).

What issues and problems would Alice face under the proposed ALI rules (attached)?
Are there any ethical considerations that might need to be addressed? What additional
information might be needed from Alice in order to advise her?






AMERICAN LAW INSTITUTE,
PRINCIPLES OF THE LAW OF

FAMILY DISSOLUTION: ANALYSIS
AND RECOMMENDATIONS (2000)
[SELECTED PRINCIPLES AND COMMENTARY]

Below are selected ALl Principles (and selected
commentary) on the topics of child custody (Chapter
2), division of property upon dissolution and compen-
satory spousal payments (Chapters 4 and 5) and do-
mestic partners (Chapter 6). The remaining sections
of the ALl Principles (including Commentary, Hlustra~
tions and Reporter’s Notes) may be found in the Ameni-
can Law Institute, Principles of the Law of Family Dis-
solution: Analysis and Recommendations (Matthew
Bender & Co., 2002)."

CHAPTER 2. THE ALLOCATION
OF CUSTODIAL AND
DECISIONMAKING
RESPONSIBILITY FOR CHILDREN

TOPIC 1. SCOPE, OBJECTIVES,
DEFINITIONS, AND PARTIES

§2.01 Scope of Chapter 2

This Chapter sets forth Principles governing the al-
location of custodial and decisionmaking responsibil-
ity for a minor child when the parents do not live
together.

§2.02 Objectives; best interests of the child
defined
(1) The primary objective of Chapter 2 is to serve
the child’s best interests, by facilitating all of the fol-
lowing:
(a) parental planning and agreement about the
child’s custodial arrangements and upbringing;
(b) continuity of existing parent-child attach-
ments, .
(c) meaningful contact between the child and
each parent;

*Copyright 2002 by the American Law Institute. Reprinted with
permission. All rights reserved. The complete text of the Principles
of the Law of Family Dissolution: Analysis and Recommendations
is now available on the AL| website at www.ali.org or by calling AL|
at 1-800-253-6397.

(d) caretakingrelationships by adults who love
the child, know how to provide for the child's needs,
and place a high priority on doing so;

(e) security from exposure to conflict and vio-
lence;

(f) expeditious, predictable decisionmaking
and theavoidance of prolonged uncertainty respect-
ing arrangements for the child’s care and control.
(2) Asecondary objective of Chapter 2 is to achieve

fairness between the parents.

COMMENT

a. In general. This section sets forth general cri-
teria defining the child’s best interests. More specific cri-
teria are set forth in other sections of Chapter 2. See
§2.08 (allocatierro¥custodial responsibility), §2.09 (allo-
cation of decisionmaking authority), §2.10 (dispute reso-
lution), §2.11 (limiting factors), §2.12 (prohibited factors),
§2.17 (the relocation of a parent), and §2.18 (allocation
of responsibility to individuals other than legal parents).

b. The child’s best interests and fairness to
parents. Paragraph (1) states the Chapter's primary
objective as serving the child’s best interests. The prior-
ity of the child's interests over those of the competing
adults is premised on the assumption that when a fam-
ily breaks up, children are usually the most vuinerable
parties and thus most in need of the law’s protection.

Fairness to the parents when it can also be achieved,
however, is another objective of Chapter 2. Fairness to
parents is not only a valid objective in itself, but it is
intertwined with the child’s interests. The Chapter as-
sumes that without confidence in the basic fairness of
the rules, parents are more likely to engage in strategic,
resentful or uncooperative behavior, from which children
may suffer; conversely, when parents believe that the
rules are fair, they are more likely to invest themselves in
their children and to act fairly toward others. Accord-
ingly, when more than one rule could be expected to
serve the interests of children equally well, or when the
impact of the alternative rules upon children is uncertain,
Chapter 2 adopts the rule most likely to produce results
that achieve the greatest fairness between parents.
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PARTIV

Acceptance of the rules governing the allocation of
responsibility for children also depends on the consis-
tency between these rules and society’s basic values,
such as freedom of religion, the ability to reiocate geo-
graphically, and equal treatment based on race and sex.
Respect for these values necessarily informs what is
considered beneficial to children, as well as what is fair
to adults. Chapter 2 incorporates these values implicitly
in the design of these Principles and through express
fimitations on the factors that can be considered in ap-
plying the Principles.

c. Securing Chapter 2's objectives through deter-
minate standards. While the best-interests-of-the-
child test expresses the appropriate priority in favor of
the interests of the child, and while it provides the flex-
ibility that permits a court to reach what it believes is the
best result in an individual case, it has long been criti-
cized for its indeterminacy. To apply the test, courts must
often choose between specific values and views about
childrearing. For example, a court may need to choose
between a parent who provides greater emotional secu-
rity for the child and one who emphasizes intellectual
stimulation, or between a home life emphasizing the
values of conformance and obedience and an upbring-
ing that encourages creativity and challenge to author-
ity. One parent may be deeply religious while the other
parent has no religious faith. The parents may use dif-
ferent disciplinary styles, have different attitudes about
sex education, or disagree about the need for bedtime
routines. When the only guidance for the court is what
best serves the child’s interests, the court must rely on
its own vaiue judgments, or upon experts who have their
own theories of what is good for children and what is
effective parenting.

The indeterminacy of the best-interests test makes it
often difficult for parents to predict the outcome of a
case. This difficulty encourages strategic or manipula-
tive behavior that is usually adverse to the child’s inter-
ests. For example, a parent may make custodial de-
mands for strategic purposes to pressure the other
parent into financial or other compromises that are un-
fair and do not serve the child’s interests, or to force into
litigation a case that could have been settled if the result
were more predictable. A parent may attempt to leave
the other out of decisions respecting the child, or to in-
fluence the child, the child’s teachers, and others to see
the other parent in a negative light. A parent uncertain of
a case's outcome is more likely to hire experts whose
job it will be, in part, to highiight the flaws of the other
parent in custody reports or in courtroom testimony.

More determinate custody standards can help reduce
these difficulties. More determinate standards, however,
are not necessarily better standards. Favoring a parent
because of his or her sex, or religion, for example, may
produce relatively certain, predictable results, but not
acceptable ones. Moreover, even when a determinate
standard conforms to broadiy held views about what is
good for children, it can intrude ~ just as indeterminate
standards do — on matters concerning a child's upbring-
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ing that this society generally leaves up to parents them.-
selves, and standardize child-rearing arrangements in g
way that unnecessarily curtails diversity and cultura)
pluralism.

The question for rule-makers is not whether the law in
this area should require determinacy or permit unbridied
judicial discretion. It is, rather, what blend of determinacy
and discretion produces the best combination of predict-
able and acceptable results, and what substantive valueg
are most appropriately reflected in the mix. This Chapter
attempts to achieve this equilibrium through structured
decisionmaking criteria that limit judicial discretion and at
the same time express widely held societal commitments
to children and to family diversity.

Some authorities argue for a focus on avoiding harm
o the child — the-least-detriment-to-the-child stan-

dard — rather than on affirmatively serving the child's

best interests. There are certain advantages to such a
focus, which implicitly concedes that the law is limited
in its ability to ensure good outcomes for children. How-
ever, a least-detriment standard is no more determinate
than a best-interests standard, and thus could not be
expected to avoid its difficulties. Moreover, in setting a
modest goal, a least-detriment standard may set the
sights of parents too low, when the law should be trying
to stimulate their best efforts on behalf of their children.
For this reason, Chapter 2 attempts to clarify and refine
the best-interests standard rather than to eliminate it.

d. Parental planning and agreement. Thelawis
limited in its ability to secure the welfare of children. Even
if there were consensus on what parenting practices were
best for children, parents cannot be made to love their
children, nor can they be supervised in all of their en-
counters with them. However, the law can attempt to
stimulate, or at least not inhibit, the motivations of par-
ents to do well by their children. One of the ways it can
do this is by respecting the decisions parents have made
about their children in the past and by encouraging their
planning for their children’s future.

Chapter 2's reliance on past caretaking in aliocating
custodial responsibility respects decisions parents have
made about their children in the past. See §2.08(1). In

requiring parenting plans, the Chapter encourages par-

ents to plan for their children's future. See §2.05. The
limits the Chapter places on the court's discretion to re-
ject voluntary and informed agreements by the parents
further affirms parental autonomy and situates respon-
sibility in those assumed by Chapter 2, as a general
matter, to be in the best position to decide what is in the
child’s best interests. See §§2.06 and 2.16(1).

e. Continuity of existing parent-child attach-
ments. While Chapter 2 attempts to avoid unneces-
sary value judgments about what is best for children, it
accepts and buiids on certain principles of child welfare
about which there is clear consensus. One of these prin-
ciples, recognized in Paragraph 1(b), is that the continu-
ity of existing parent-child attachments after the break-
up of a family unit is a factor critical to the child’s

well-being. Such attachments are thought to affect the ’




PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION

child's sense of identity and later ability to trust and to
form healthy relationships.

it is sometimes difficult to evaluate the strength of a
child's various attachments or to weigh the importance
of the child's attachments against other factors that are
relevant to the child’s welfare. Chapter 2's priority on
the past division of caretaking responsibilities recognizes
these difficulties by assuming that the strength of the
child's various attachments correspond roughly to the
share of responsibility a party has assumed for the child’s
past caretaking. See §2.08(1). ...

§2.03 Definitions
For purposes of this Chapter, the following defini-
tions apply.
(1) Unless otherwise specified, a parent is either a
legal parent, a parent by estoppel, or a de facto parent.
' (a) Alegal parentisan individual who is defined
as a parent under other state law.
(b) A parent by estoppel is an individual who,
though not a legal parent,
(i) isobligated to pay child support under
Chapter 3; or
(ii) lived with the child for at least two
years and
(A) over that period had a reasonable,
good-faith belief that he was the child’sbio-
logical father, based on marriage to the
mother or on the actions or representations
of the mother, and fully accepted parental
responsibilities consistent with that belief,
and
(B) if some time thereafter that belief
no longer existed, continued to make rea-
sonable, good-faith efforts to accept respon-
sibilities as the child’s father; or
(iii) lived with the child since the child's
birth, holding out and accepting full and per-
manent responsibilities as parent, as part of a
prior co-parenting agreement with the child’s
legal parent (or, if there are two legal parents,
both parents) to raise a child together each
with full parental rights and responsibilities,
when the court finds that recognition of the
individual as a parent is in the child’s best in-
terests; or

(iv) lived with thechild for at least two years,
holding out and accepting full and permanent
responsibilities asa parent, pursuant to an agree-
ment with the child’s parent (o1, if there are two
legal parents, both parents), when the court
finds thatrecognition of theindividual as a par-
ent is in the child’s best interests.

(C) A de facto parent is an individual
other than a legal parent or a parent by es-
toppel who, for a significant period of time
not less than two years,

(i) lived with the child and,
(ii) for reasons primarily other than finan-
cial compensation, and with the agreement of

a legal parent to form a parent-child relation-
ship, or as a result of a complete failure or in-
ability of any legal parent to perform caretak-
ing functions,
(A) regularly performed a majority of
the caretaking functions for the child, or
(B) regularly performed a share of care-
taking functions at least as great as that of
the parent with whom the child primarily
lived.

(2) A parenting plan is a set of provisions for alloca-
tion of custodial responsibility and decisionmaking
responsibility on behalf of a child and for resolution
of future disputes between the parents.

(3) Custodial responsibility refers to physical custo-
dianship and supervision of a child. 1t usually includes,
but does not necessarily require, residential or over-
night responsibility.

(4) Decisionmaking responsibility refers to authority
for making significant life decisions on behalf of the
child, including decisions about the child’s education,
spiritual guidance, and health care.

(5) Caretaking functions are tasks that involve inter-
action with the child or that direct, arrange, and su-
pervise the interaction and care provided by others.
Caretaking functions include but are not limited to all
of the following:

(a) satisfying the nutritional needs of the chiid,
managing the child’s bedtime and wake-up rou-
tines, caring for the child when sick or injured, be-
ing attentive to the child's personal hygiene needs
including washing, grooming, and dressing, play-
ing with the child and arranging for recreation, pro-
tecting the child’s physical safety, and providing
transportation;

(b) directing the child’s various developmental
needs, including the acquisition of motor and lan-
guage skills, toilet training, self-confidence, and
maturation;

(c) providing discipline, giving instruction in
manners, assigning and supervising chores, and
performing other tasks that attend to the child's
needs for behavioral control and self-restraint;

(d) arranging for the child’s education, includ-
ing remedial or special services appropriate to the
child’s needs and interests, communicating with
teachers and counselors, and supervising home-
work;

(e) helping the child to develop and maintain
appropriate interpersonal relationships with peers,
siblings, and other family members;

(f) arranging for health-care providers, medi-
cal follow-up, and home health care;

(g) providing moral and ethical guidance;

(h) arranging alternative care by a family mem-
ber, babysitter, or other child-care provider or facil-
ity, including investigation of alternatives, commu-
nication with providers, and supervision of care.
(6) Parenting functions are tasks that serve the needs

of the child or the child’s residential family. Parenting
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PARTIV

functions include caretaking functions, as defined
in Paragraph (5), and all of the following additional
functions:

(a) providing economic support;

(b) participating in decisionmaking regarding
the child’s welfare;

(c) maintaining or improving the family resi-
dence, including yard work, and house cleaning;

(d) doing and arranging for financial planning
and organization, car repair and maintenance, food
and clothing purchases, laundry and dry cleaning,
and other tasks supporting the consumption and
savings needs of the household;

(e) performingany other functions that are cus-
tomarily performed by a parent or guardian and that
areimportant toa child’s welfare and development.
(7) Domesticviolenceis the infliction of physical in-

jury, or the creation of a reasonable fear thereof, by a
parent or a present or former member of the child’s
household, against the child or another member of the
household. Reasonable action taken by an individual
for self-protection, or the protection of another indi-
vidual,.is not domestic violence.

COMMENT

a. Legal parent. This Chapter uses the term “le-
gal parent” to refer to any individual recognized as a
parent under other state law. Individuals defined as par-
ents under state law ordinarily include biological par-
ents, whether or not they are or ever have been married
to each other, and adoptive parents. In some states, an
individual may be a parent also by virtue of an
unrebutted legal presumption, such as the presump-
tion that a husband is the father of his wife’s child. An
individual is not a parent under Paragraph (1)(a} if, under
applicable state law, the individual’s status as parent has
been terminated. . . .

b. Parent by estoppel. An individual who is not a
legal parent may be a parent by estoppel under Para-
graph (1)(b). A parent by estoppel is an individual who,
even though not a legal parent, has acted as a parent
under certain specified circumstances which serve to
estop the legal parent from denying the individual’s sta-
tus as a parent. While these circumstances typically con-
tain a component of reliance by the individual claiming
parent status, the goal of the Chapter is to protect the
parent-child relationship presumed to have developed
under these various circumstances rather than reliance
itself. Accordingly, the requirements in §2.03(1)(b) focus
on function, rather than on detrimental reliance.

A parent by estoppel is afforded all of the privileges
of a legal parent under this Chapter, including standing
to bring an action and the right to have notice of and
participate in an action brought by another under §2.04,
the benefit of the presumptive ailocation of custodial time
provided for in §2.08(1)(a), the advantage of the presump-
tion in favor of a joint allocation of decisionmaking re-
sponsibility afforded by §2.09(2), the right of access to
school and health records specified in §2.09(4), and pri-
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ority over a de facto parent and a nonparent in the aljo-
cation of primary custodial responsibility under §2.1g.

(i) Individual who is obligated to pay chijjd
support. Four circumstances may create parent-by-
estoppel status under §2.03(1)(b). First, when a parert
obtains a child-support order against another under
Chapter 3, the parent is estopped under §2.03(1)(b)(1)
from denying that the other individual is a parent when
that individual seeks an aliocation of custodial respon-
sibility under Chapter 3. Most individuals upon whom a
child-support obligation is imposed under Chapter 3 are
legal parents. However, §3.03 permits the imposition of
a child-support obligation upon other individuals when
a court determines that their prior conduct estops them
from denying the obligation. For example, a stepfather
who undertook to replace a child’s biological father by
supporting the child and otherwise assuming responsi-
bility for the child may be estopped, under some cir-
cumstances, from denying an obligation for child sup-
port when the marriage underlying the stepparent
relationship ends. . . . When this happens and a child-
support order is issued against the stepfather under
§3.03. §2.03(1)(b){!) provides that iegal parent is, in turn,
estopped from denying the supporting parent status as
parent under Chapter 2. . . .

(i} Individual who had reasonable, good-faith
belief he was the child’s father. A man is a parent by
estoppel if he lived with the child and fully accepted
parental responsibilities for the child for at least two
years, in the reasonable, good-faith belief that he was
the child’s biclogical father. See Paragraph (1)(b)(ii). Para-
graph (1)(b)(ii) applies only to men, based on the assump-
tion that a woman virtually always knows if she is a child's
mother, whereas a man may be unsure, or misled, about
his parentage. Estoppel principles are not likely to be
helpful when there are mistakes over maternity, such as
might occur when conception occurs outside the womb
or when babies are switched at birth. These situations
are not covered by this Chapter.

Because Chapter 2 treats a parent by estoppel the
same as a legal parent, it is important to limit the cat-

egory to the most appropriate cases. The objective re-

quirements in Paragraph (1)(b)(i)) that a man have lived
with the child for at least two years and fully accepted
responsibilities as a parent during that period are de-
signed to identify those parent-child relationships most
important to preserve through allocations of responsi-
bility under Chapter 2.

To determine whether the requirements of Paragraph
(N)(b)ii) are met, the full range of parenting functions
performed by the adult in question are relevant, not just
the caretaking functions. In this sense, the definition is
more generous than the definition of de facto parent in
Paragraph (1)(c) and Comment ¢, below. The parent-by-
estoppel definition is more strict, however, in requiring
that the man have had a reasonable, good-faith belief
that he was the parent. When this reasonable good faith
exists, the individual is seeking status based not solely

on his functioning as a parent, but on the combination




of the parental functions performed and the expecta-
tions of the parties. As is the case with a de facto par-
ent, the necessary indications of a commitment to the
child must have existed for a period of at least two years,
assuring that the commitment is serious, longterm, and
significant.

A man’s good-faith belief that he was the child's le-
gal father may be based on a number of different fac-
tors. Marriage to the child's mother is perhaps the most
common circumstance. In some states, marriage to the
child’s mother at the time the child is born is sufficient to
establish that a man is the child’s legal father; in most
states it will create a presumption to that effect. If an
individual is a legal parent under state law by virtue of
such rules, he or she is a legal parent under Paragraph

- - (1){a). Under Paragraph (1)(b)(ii), it may reasonably be

inferred, absent evidence to the contrary and even with-
out an applicable presumption, that a man who was
married to the child’s mother when the child was born
had a reasonable, good-faith belief that he was the child’s
biological father. ‘

Another way a man can establish the reasonable,
good-faith belief required by Paragraph (1)(b)ii) is by
establishing that he had sexual intercourse with the
mother at the approximate time of conception, and that
the mother made subsequent statements or otherwise
engaged in conduct that affirmed his paternity of the
child.

In some circumstances a man who had a good-faith
belief that he was the child’s father and who lived with
the child for two years or more may learn that he is not
the child's father before an action for custodial respon-
sibility or decisionmaking authority under Chapter 2 is
initiated. In such a circumstance, a man remains a par-
ent by estoppel as long as he continues to accept re-
sponsibilities as the child's father after learning the truth,
or makes reasonable efforts to do so. See Paragraph

(b)iKBY). . . .

(iii} Individual who is a co~-parent since the child’s
birth, pursuant to a co-parenting agreement with the
legal parent(s). An individual may also be a parent by
estoppel on the basis of a co-parenting agreement with
the child’s iegal parent or parents, when that individual
has lived with the child since the child was born, hoiding
himself or herself out as the child’s parent and accept-
ing the responsibilities thereof. See Paragraph (1)(b)(iii).
This Paragraph combines functional criteria with an
agreement that the individual in question will act fully
and permanently as parent.

This Paragraph contemplates the situation of two
cohabiting adutts who undertake to raise a child together,
with equal rights and responsibilities as parents. Adop-
tion is the clearer, and thus preferred, legal avenue for
recognition of such parent-chiid reiationships, but adop-
tion is sometimes not legaliy available or possible, es-
pecially if the one of the adults is still married to another,
or if the adults are both women, or both men. Neither
the unavailability of adoption nor the faiture to adopt when
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by-estoppel status. However, the failure to adopt when
adoption was available may be relevant to whether an
agreement was intended.

A formal, written agreement is not required to create
a parent-by-estoppel status under Paragraph (1){b)(iii),
but the absence of formalities may also affect the
factfinder's determination of whether an agreement was
made. The factfinder must determine whether, given the
circumstances, the actions of the individual seeking sta-
tus as parent and those of the legal parent or parents
are sufficiently clear and unambiguous to indicate that a
parent status was understood by all of them. The
factfinder's determination should not turn upon whether
the parties are of the same sex or different sexes, or
even whether the parties are mamied, since these fac-
tors do not bear on whether a family relationship is in-
tended. As a practical matter, however, the less tradi-
tional the arrangement, the greater assistance a formal
agreement may be in clarifying the parties' intentions.

Paragraph (1)(b)(iii) requires the agreement of the
child’s legal parent or parents. Sometimes the child has
only one legal parent. When there are two legal parents,
each parent must agree. Agreement may be implied from
the circumstances. See Comment iv, below.

An individual may not be a parent by estoppel under
this Paragraph if the agreement provides for less than a
full assumption of the responsibilities as a parent. An
agreement for visitation only, or one that specifically
excludes obligations for financial support or for care-
taking responsibility, does not serve as the basis for rec-
ognition as a parent by estoppel. However, in appropri-
ate circumstances, an agreement under which a legal
parent gives up some parental rights and obligations but
reserves others may have some effect. . ..

Parent-by-estoppel status is created under this Para-
graph only when the court determines that the status is
in the child’s best interests. This inquiry should focus
primarily on the benefits and costs of participation by
another individual, as a parent, in the proceedings and
in the child's life. Ordinarily, if an individual meets the
criteria of Paragraph (1)(b)(iii) (or Paragraph (1)(b)(iv}}, the
court would be expected to find that parent-by-estop-
pel status is in the chiid’s best interests. The case for
recognition of an additional parent is weaker if a child
already has two (or more) parents, aithough this factor
is not dispositive, particularly if one of the child’s legal
parents has formed no significant parental relationship
with the child. Other relevant factors include the extent
of the involvement of the various parties in the child’s
life and the strength of their respective emotional bonds
to the child. . ..

(iv} Individual who is a co-parent for at ieast two
years, by agreement with the iegal parent(s). Some
co-parenting arrangements arise not from an undertak-
ing by the couple before the child’s birth, but afterwards,
when the iegal parent or parents agree to the assump-
tion of the responsibilities of parenthood by another.
These arrangements may give rise to parent-by-estop-

- adontion-wopid have been available forectoses parent- - pelstatus only when theindividual in.question lived with
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the child for two years and more, holding out and ac-
cepting full and permanent responsibilities as a parent,
with the agreement of the child’'s legal parent or par-
ents. See Paragraph (1)(b)(iv). As with Paragraph (1)(b)(ii),
this Paragraph applies only when the court determines
that the creation of parent-by-estoppel status is in the
child’s best interests. See Comment iii, above.

One circumstance contemplated by this Paragraph
is the marriage of a man to a woman who is pregnant
with another man’s child, with the understanding that he
will serve as the chiid’s father. If the understanding con-
tinues for two years or more, with the man living with
the child and accepting full responsibilities as the child’s
parent, he could be a parent by estoppel under Para-
graph (1)(b)(iv).

Marriage is not essential to the creation of parental
status under Paragraph (1)(b)(iv), although it may make
it easier to persuade a factfinder of the individual’s full
and permanent commitment to the child. Likewise, it is
not essential that the two adults are of different sexes; a
same-sex couple might also undertake to have perma-
nent joint parenting rights and responsibilities and
thereby create parent-by-estoppel status under this
Paragraph.

Paragraph (1)(b)(iv) requires the agreement of each
of the child’s legal parents. As is the case under Para-
graph (1)(b)(iii), sometimes the child has only one legal
parent. If the child has two legal parents, both parents
must agree. A parent cannot be estopped from denying
parent status to an individual who has functioned as
such, if that parent did not earlier agree to the arrange-
ment giving rise to the estoppel. Agreement, however,
may be implied from the circumstances. For example,
the iegal father who knows that his child is being raised
by the mother and her husband and who fails to visit or
support the child has, by this conduct, communicated
his acceptance of this arrangement and is estopped from
later denying parental status to the stepfather. In con-
trast, the legal father who acknowledges the stepfather's
role but who continues to exercise his own parental rights
and responsibilities has not agreed to stepfather’s sta-
tus as the child’s parent. . . .

c. Defactoparent. Occasionally anindividual who
is not a legal parent under state law, does not have a
child-support obligation, did not have the good-faith
belief that he was the child’s parent, did not hold himself
or herself out as the child’s parent, did not have an agree-
ment with the legal parent to serve as a co-parent, and
otherwise does not meet the requirements of a parent
by estoppel, may nonetheless have functioned as the
child’s primary parent. Such individual may be a de facto
parent under Paragraph (1)(c).

The requirements for becoming a de facto parent are
strict, to avoid unnecessary and inappropriate intrusion
into the relationships between legal parents and their
children. The individual must have lived with the child
for a significant period of time (not less than two years),
and acted in the role of a parent for reasons primarily
other than financial compensation. The legal parent or
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parents must have agreed to the arrangement, or it rr.,‘)
have arisen because of a complete failure or inabilityBT
any legal parent to perform caretaking functions. In ag-
dition, the individual must have functioned as a parent
either by (a) having performed the majority share of care-
taking functions for the child, or (b) having performed a
share of caretaking functions that is equal to or greater
than the share assumed by the legal parent with whom
the child primarily lives.

As is the case with an individual seeking to be a par-
ent by estoppel under Paragraph (1)(b)(iii) or Paragraph
(1)(b)(iv), the best course of action for an individual who
expects legal recognition as a de facto parent would be
formal adoption, if available under applicable state law.
Failure to adopt the child when it would have been pos-
sible is some evidence, although not dispositive, that
the legal parent did not agree to the formation of the de
facto parent relationship.

(i) Residence requirement. Like an individual
seeking recognition of a parent by estoppel under Para-
graph (1)(b)(ii), (iii), or (iv), an individual seeking recogni-
tion as a de facto parent must have lived with the child.
See Paragraph (1)(c)(i). This requirement is especially
important, since the de facto parent category might oth-
erwise include neighbors, nonresidential relatives, or
hired babysitters on whormn parents have relied for regu-
lar caretaking functions, and whose recognition as par-
ents, as a general matter, would be highly undesirable.
In requiring that an individual seeking recognition a-—
de facto parent have previously lived with the child, Pz.
graph (1)(c) is intended to cover those individuals most
likely to have engaged with the child in the role of a fam-
ily member and to exciude those outsiders the parents
may have called upon to assist them in caring for their
child in an auxiliary role. . . .

(ii) Exclusion of relationships motivated by finan-
cial compensation. To qualify as a de facto parent,
an adult must have performed caretaking functions “for
reasons primarily other than financial compensation.”
See Paragraph (1)(c)(ii). The law grants parents respon-
sibility for their children based, in part, on the assump-
tion that they are motivated by love and loyalty, and thus
are likely to act in the child’s best interests. The same
motivations cannot be assumed on the part of adults
who have provided caretaking functions primarily for fi-
nancial reasons. Thus, relationships to children formed
by babysitters and other paid caretakers are not recog-
nized under Paragraph (1)(c). Relationships with foster
parents are also generally excluded, both because of
the financial compensation involved and because inclu-
sion of foster parents would undermine the integrity of
state-run system designed to provide temporary, rather
than indefinite, care for children.

The requirement that an individual have performed
caretaking functions primarily for nonfinancial reasons
does not rule out caretakers who may qualify for finan-
cial assistance to care for the chitd but whose caretaking
role was not motivated primarily by that assistance. Th -
for example, family members who take children into th.




homes primarily out of family affinity may be de facto par-
ents even if, as a result of taking a child into their home,
they are able to qualify for welfare benefits, foster-care
payments, or other forms of financial assistance. . . .

(iij) Agreement of a parent to the de facto parent
relationship. Like a parent-by-estoppel status, a de
¥ facto parent relationship cannot arise by accident, in se-
crecy, or as a result of improper behavior. The agree-
ment requirement of Paragraph (1)(c)(ii) fimits de facto
parent status, in most circumstances, to those individu-
als whose relationship to the child has arisen with knowl-
edge and agreement of the legal parent. Although agree-
ment may be implied by the circumstances, it requires
an affirmative act or acts by the legal parent demon-
strating a willingness and an expectation of shared pa-
‘rental responsibilities. Agreement is not established by
the mere delegation of babysitting duties to aroommate
or an adult partner. Retention of authority over matters
of the child’s care, such as discipline, manifests an ab-
£ sence of agreement to the formation of a de facto par-
& entrelationship.

4 The only circumstance in which a de facto parent may

e recognized without the agreement of a legal parent is
when there has been a total failure or inability by the
legal parent to care for the child. This circumstance ex-
ists only when a parent is absent, or virtually absent,
from the child’s life, such as when a parent has aban-
doned the child or has been imprisoned or institutional-
ized. While some of these circumstances may be con-
sidered beyond the controf of the legal parent, they
function in the same way to permit to develop the kind
of long-term, substitute parent-chiid relationship that this
Chapter seeks to recognize. . . .

{iv) Length of caretaking relationship. To gualify
as a de facto parent, an adult must have assumed care-
taking functions for a significant period of time, not iess
than two years. The two-year minimum is intended to
establish a threshold that readily will screen out potential
claimants who have only temporary relationships with a
child. In some cases, a period longer than two years may
be required in order to establish that an individual has the
kind of relationship that warrants recognition. The length
;. of time that constitutes a significant period will depend
& on many circumstances, including the age of the child,
the frequency of contact, and the intensity of the relation-
£ ship. For a child under the age of six whose caretaking
¢ needs are quite significant, a two-year period in which
the adult in question has performed the clear majority of
caretaking functions is likely to qualify as significant. A
longer period may be required for school-aged children,
and an even longer period if the child is an adolescent.

In addition to the time-period requirement set forth
in Paragraph (1)(c), a de facto parent, in order to have
standing to initiate an action, must have resided with
the child within the six-month period prior to the com-
mencement of the action or maintained or attempted to
maintain the relationship since no longer living with the
child. See §2.04(j)(c). This additional standing require-
ment is justified by the fact that the status of a-de facto
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parent is based on an individual's functioning as a par-
ent, and it is assumed that the importance of this role
diminishes as the period of functioning as a parent be-
comes more remote in time. . . .

(v) Share of caretaking functions. Tobe ade facto
parent, the individual must have functioned as a parent
in one of two alternative ways. The first alternative is to
have performed the majority share of caretaking func-
tions for the child. What constitutes a caretaking func-
tion is defined in Paragraph (5). See Comment g, below,
and §2.08, Comment c.

The second way to satisfy the caretaking-functions
requirement is to have performed a share of caretaking
functions that was equal to or greater than that performed
by the parent with whom the child primarily lived. An
individual who is sharing caretaking responsibility equally
with a child's only other parent will meet this criterion.
So will an individual who is sharing caretaking responsi-
bility for a child whose parents live in different house-
holds, if the child lives primarily in the household in which
that individual also lives and the individual performs at
least as much caretaking responsibility as the parent in
that household. An equal sharing of caretaking duties
with a parent who is not providing the primary home for
the child is insufficient to satisfy this criterion. . . .

d. Parenting plan. A parenting plan sets forth pro-
visions for the allocation of responsibility for a child, in-
cluding custodial arrangements and decisionmaking re-
sponsibility. It also includes mechanisms for resolving
subseguent disputes that may arise between the par-
ents. The required components of a parenting pian are
set forth in §2.05. Criteria for each of these components
are set forth in §§2.06 to 2.12.

e. Custodial responsibility. This Chapter replaces
the traditional terminology of “custody” and “visitation,”
as well as the more specific labels “sole,” “joint,” and
“shared” custody, with the singie term “custodial re-
sponsibility.” This substitution is intended to avoid the
win-lose conceptualization suggested by the more con-
ventional terminology of “custody” and “visitation,” and
to reinforce the reality that not only primary responsibil-
ity for the child but all other forms of physical responsi-
bility are also important, and custodial in nature. Whiie
any beneficial effects of this shift in terminoiogy on
people’s perceptions of parenthood cannot be measured,
it is assumed that the unified concept of custodial re-
sponsibility has some potential to strengthen the usual
expectation that both parents have responsibility regard-
iess of the proportion of time each spends with the child,
and that neither parent is a mere “visitor”. . . .

f. Decisionmmaking responsibility. Decisionmaking
responsibility is the Chapter's term for what most states
call “legal custody.” It encompasses the authority to
make significant decisions delegated to parents over their
minor children as a matter of law, such as those relating
to health care, education, permission to marry, and to
enlist in the military. The definition leaves open the pos-
sibility -of-adding other. areas that, - in individual cases,
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are significant life decisions for the child. Whether the
child will attend a religious school or boarding school,
pursue school sports, trave! alone abroad, work in a re-
sort away from home for the summer, or buy an expen-
sive car are examples of other significant life decisions
for which it might be appropriate to allocate decision-
making responsibility. . . .

g. Parenting and caretaking functions. This
Chapter recognizes two overlapping sets of functions
that parents serve. Parenting functions encompass a
broad category of responsibilities and chores related to
the child’s upbringing and to support of the family and
household. These include not only caretaking functions,
discussed in more detail below, but also other functions
relating to the maintenance of the child and the child’s
family, such as financial support, purchase and care of
clothing, food shopping, and care and upkeep of the
family residence, automobile, and yard. See §2.03(6).

Caretaking functions are the subset of parenting func-
tions that involve the direct delivery of day-to-day care
and supervision to the child. These functions include
physical supervision, feeding, grooming, discipline, trans-
portation, direction of the child’s intellectual and emotional
development, and arrangement of the child’s peer activi-
ties, medical care, and education. See Paragraph (5).
Because caretaking functions involve tasks relating di-
rectly to a child’s care and upbringing, it is assumed that
they are likely to have a special bearing on the strength
and quality of the adult’s relationship with the child. For
this reason, the Chapter makes each parent’s share of
past caretaking functions central to the allocation of cus-
todial responsibility at divorce. See §2.08(1). While care-
taking functions have greater significance for the alloca-
tion of custodial responsibility, parenting functions are
relevant to other matters, including the guaranteed mini-
mum allocation of custodial responsibility allowed in
§2.08(1)(a), the presumed allocation of joint decisionmak-
ing responsibility in §2.09(2), and other issues.

The distinction between parenting and caretaking
functions is not intended to suggest different degrees of
commitment by parents to a child. Rather, it recognizes
that different types of involvement in the child’s life are
relevant in different ways to the various allocation is-
sues addressed by the Chapter. . . .

h. Domestic violence. The Principles of this Chap-
ter require that when a parent commits domestic vio-
lence affecting the safety of another parent or the child,
special measures must be taken to protect family mem-
bers. See §2.11; see also §2.05(2)(f) (parenting plan re-
quires description of circumstances involving domestic
violence); §2.05(3) (court must have screening process
for identifying domestic violence); §2.06(2) (requiring
hearing on parental agreement when there is credible
information that child abuse or domestic violence has
occurred); §2.07(2) (requiring mediators involved in dis-
pute resolution to screen for domestic violence); and
§2.07(3) (precluding involuntary, face-to-face mediation).

Paragraph (7) defines domestic violence as the in-
fliction of physical injury, or of reasonable fear thereof,
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between family members or members of a household,
past or present. The definition does not include emo-
tional abuse, even though this form of abuse can be very
harmful to an individual and coercive, because of the
difficulty of distinguishing it from the emotional turmoi
produced in many intimate relationships, particutarly in
the circumstances surrounding family dissolution. Tak-
ing advantage of the emotional vulnerability of a parent,
however, may be a reason for the court to decide that g
parental agreement is not voluntary, and thus not en-
titled to deference. See §§2.06(1)(a) and 2.16(1). See aiso
§2.07(2) (requiring individuals providing mediation ser-
vices to screen not only for domestic violence, but also
for other conditions or circumstances that may impede
a party’s capacity to participate in the mediation process).

Physical injury, or reasonable fear thereof, may be
established by various means. To facilitate proof in cases
in which a criminal action has already been successfully
prosecuted, states may designate crimes involving physi-
cal injury or the threat thereof against the domestic vic-
tim, that are presumed to meet the definition of domes-
tic violence. These crimes may include assault, battery,
kidnapping, malicious mischief, reckiess endangerment,
sexual assault, rape, and stalking, among others. The
existence of domestic violence may also be established
by credible testimony thereof, or by proof of violation of
a domestic-violence protection order when adequate
notice and opportunity to be heard were properly af-
forded respondent.

Domestic violence sometimes invoives responsive
actions between the parents. Responsive acts of vio-
lence do not necessarily cancel each other out. The defi-
nition of domestic violence in Paragraph (7) excludes a
reasonable, defensive act to another individual’s aggres-
sion, such as action reasonably taken for self-protec-
tion or for the protection of another individual.

Similarly, in some situations of mutual domestic vio-
lence, one parent’s physical aggression is substantiaily
more extreme, or dangerous, than the other’s. While both
aggressions may satisfy the definition of domestic vio-
lence, the measures necessary to protect a victim of
domestic violence required by §2.11 must be commen-
surate with the severity of the violence. . . .

§2.04 Parties to an action under this chapter
(1) All of the foliowing individualsshould be given
arightto bring an action under this Chapter, and to be
notified of and participate asa party in an action filed
by another:
(a) alegal parent of the child, as defined in
§2.03()(a);
(b) aparentbyestoppel, as defined in §2.03(1)(b);
(c) ade facto parent of the child, as defined in
§2.03(1)(c), who has resided with the child within
the six-month period prior to the filing of the ac-
tion or who has consistently maintained or at-
tempted to maintain the parental relationship since
residing with the child;
(d) abiological parentwho isnotalegal parent
but who has an agreement with a legal parent un-
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der which he or she reserved some parental rights
or responsibilities;

(e) anindividual allocated custodial responsi-
bility or decisionmaking responsibility regarding
the child under an existing parenting plan.

(2) Inexceptional cases,a court should have discre-
onto grant permission to intervene, under such terms
s it establishes, to other individuals or public agen-
ies whose participation in the proceedings under this
‘hapter it determines is likely to serve the child’s best
aterests, but such individuals should not have stand-
ng to initiate an action under this Chapter.

TOPIC 2. PARENTING PLAN

;2.05 Parenting plan: proposed, temporary,
nd final

(1) An individual seeking a judicial allocation of
-ustodial responsibility or decisionmaking responsibil-
ty under this Chapter should be required to file with
:he court a proposed parenting plan containing pro-
posals for each of the provisions specified in Paragraph
(5)  ‘ividuals should be allowed to file a joint plan.

., tach parenting plan filed under Paragraph (1)
should be required to be supported by an affidavit con-
taining, to the extent known or reasonably discover-
able by the filing individual or individuals, all of the
following:

(a) thename and address of any individual who
has a right to participate in the action under §2.04;

(b) the name, address, and length of co-resi-
dence of any individuals with whom the child has
lived for one year or more, or in the case of a child
less than one year old, any individuals with whom
the child haslived for any significant period of time
since birth;

(c) adescription of the past allocation of care-
taking and other parenting functions performed by
each individual identified under Paragraph (2)(a) or
(2)(b), including at a minimum during the 24
months preceding the filing of an action under this
Chapter;

(d) adescription of the employment and child-
care schedules of any individual seeking an allo-
cation of custodial responsibility, and any expected
changes to these schedules in the future;

(e) aschedule of the child’s school and extra-
curricular activities;

(f) adescription of any of the limiting factors
specified in §2.11 that are present in the case, in-
cluding any restraining orders to prevent child

1se or domestic violence, with case number and
.uing court;

(g) financial information required to be dis-
closed under Chapter 3;

(h) a description of the known areas of agree-
ment and disagreement with any other parenting
plan submitted in the case.

The court should maintain the confidentiality of
information reauired to be filed under this section if

the individual providing the information demon-
strates a reasonable fear of child abuse or domestic vio-
lence and disclosure of the information would increase
safety risks.

(3) The court should have a process toidentify cases
in which there is credible information that child abuse,
as defined by state law, or domestic violence as defined
in §2.03(7), has occurred. The process should include
assistance for possible victims of domestic violence in
complying with Paragraph (2), referral to appropriate
resources for safe shelter, counseling, safety planning,
information regarding the potential impact of domes-
tic violence on children, and information regarding
civiland criminal remedies for domestic violence. The
process should include a system for ensuring the court
review mandated in §2.06(2) when there is credible
information that child abuse or domestic violence has
occurred. :

(4) Priortoadecisionon afinal parenting planand
upon motion of a party, the court may order a tem-
porary allocation of custodial responsibility or deci-
sionmaking responsibility as the court determines is
in the child’s best interests, considering the factors in
§§2.08 and 2.09. A temporary allocation order ordi-
narily should not preclude access to the child by a par-
ent who has been exercising a reasonable share of
parenting functions. Upon credible information of one
or more of the circumstances set forth in §2.11(1) and
pending adjudication of the underlying facts, the court
should issue a temporary order limiting or denying
access to the child as required by that section, in order
to protect the child or other family member.

(5) After consideration of any proposed parenting
plans submitted in the case and any evidence presented
in support thereof, the court should order a parenting
plan that is consistent with the provisions of §§2.08-
2.12 and contains the following provisions:

(a) a provision for the child’s living arrange-
ments and for each parent’s custodial responsibil-
ity, which should include either

(i) a custodial schedule that designates in
which parent’s home each minor child will re-
side on given days of the year; or

(ii) a formula or method for determining
such a schedule in sufficient detail that, if nec-
essary, the schedule can be enforced in a subse-
quent proceeding.

(b) an allocation of decisionmaking responsi-
bility as to significant matters reasonably likely to
arise with respect to the child; and

(c) a provision consistent with §2.07 for reso-
lution of disputes that arise under the plan, and a
provision establishing remedies for violations of the
plan.

(6) The court may provide in the parenting plan for
how issues relating to a party’s future relocation will
beresolved, and itmay provide for future modifications
of the parenting plan if specified contingencies occur.

(7) Expedited procedures should facilitate the
prompt issuance of a parenting plan.
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COMMENT

a. In general. The parenting plan is a core con-
cept of this Chapter. This section requires parents to file
a parenting plan in order to encourage them to antici-
pate their children’s needs and make arrangements for
them. Although courts will still be called upon to resolve
conflicts between some parents, the parenting-plan re-
quirement locates responsibility for the welfare of the
child in the first instance in parents rather than in courts.
If the parents reach agreement on how their children’s
needs will be met, §2.06 requires the court ordinarily to
accept and order that plan. Even when the parents can-
not agree, the requirement that courts consider each of
their proposed pians gives each of the parents an in-
centive to produce a thoughtful and rational plan.

The parenting-plan concept presupposes a diverse
range of childrearing arrangements, and rejects any pre-
established set of statutory choices about what arrange-
ments are best for children. Rules that favor sole cus-
tody with visitation, joint custody, or some other specified
arrangement express particular preferences about what
is best for children, but they do not reflect the prefer-
ences, experiences, or welfare of all families. The
parenting-plan requirement allows parents to custom-
ize their arrangements to take account of the family’s
own actual circumstances; if they cannot agree, other
rules in the Chapter retain the focus on the family’s ac-
tual experience, through its patterns of past caretaking.
See §2.08(1). . ..

e. Order allocating custodial responsibility. Para-
graph 5(a) requires that a court-ordered parenting plan
allocate custodial responsibility for the child. Custodial
responsibility is defined in §2.03(3). The custodial ar-
rangements should include either a schedule for each
parent’s access to the child or a method for determining
such a schedule, with sufficient specificity that the court
or third-party decisionmaker can enforce the order if
necessary. A method may involve decisionmaking by a
third party or another nonjudicial mechanism for dispute
resolution. See aisc Comment g and §2.10. An order for
“reasonable” access is not specific enough uniess a
method is specified for interpreting the provision in the
event of future disputes.

f. Order allocating decisionmaking responsi-
bility. Paragraph (5)(b) requires an allocation of deci-
sionmaking responsibility relating to significant matters
the parents or the court reasonably anticipate arising
with respect to the child, such as the child’s health and
education. Limits on the court’s authority to settle dis-
putes concerning a child’s religious upbringing are ad-
dressed in §2.09 and §2.12. Matters not covered by §2.09
constitute day-to-day decisionmaking and follow cus-
todial responsibility. See §2.09(3). . . .

Not all potential issues of decisionmaking responsi-
bility must be resolved in the parenting plan. Some as-
sessment must be made of those likely to arise, which
should be resolved, and those that are not likely to arise.
Efforts to resolve detailed hypothetical questions in ad-

662

vance may provoke unnecessary parental conflict. . . .
The parents, of course, are free to setile any issues they
wish on their own, in a jointly submitted parenting plan,
A court, however, should not address potentiaily inflam-
matory issues that appear unlikely to arise. It may also
defer unresolved issues that may arise to a mechanism
for dispute resolution specified in the parenting pian. See
Paragraph (5)(c) and §2.10.

g. Provisions for resolving future disputes. Para-
graph (5)(c) requires that a parenting plan address how
disputes that may arise under the plan will be resolved.
Such provisions should minimize the need for future ju-
dicial involvement. They may entail mediation or a des-
ignated arbitrator or decisionmaker who has the author-
ity, when the parents disagree, to assess a child’s
circumstances and resolve the disagreement. Such pro-
visions may also provide a mechanism for periodic re-
view of the child’s circumstances to anticipate and pre-
vent future disputes. Any procedure for dispute resolution
is subject to the limits set forth in §2.07 and §2.10, in-
cluding those relating to judicial review.

h. Discretionary provisions relating to relocation
of one of the parents. Paragraph (6) gives the court
discretion to anticipate and resolve future disputes re-
lating to the relocation of one of the parents. These pro-
visions can either set forth in advance the consequences
of a relocation or require a procedure to be followed in
the event of a relocation.

If a plan does not resoive matters refating to a parent's
relocation, these matters must be resolved under 2.17,
which provides a default rule. Provisions relating to re-
location, like any other provisions of the parenting plan,
are subject to modification under the rules set forth in
§§2.15and 2.16. ...

§2.06 Parental Agreements

(1) The court should order provisions of a parenting

plan agreed to by the parents, unless the agreement
(a) is not knowing or voluntary, or
(b) would be harmful to the child.

(2) The court, on any basis it deems sufficient, may
conduct an evidentiary hearing to determine whether
there is a factual basis under Paragraph (1) to find that
the court should notbe bound by an agreement. If cred-
ible information is presented to the court that child
abuse as defined by state law or domestic violence as
defined by §2.03(7) has occurred, the court should hold
ahearing and, if the court determines that child abuse
or domestic violence has occurred, it should order ap-
propriate protective measures under §2.11.

(3) If the court rejects an agreement, in whole orin
part, under the standards set forth in Paragraph (1), it
should allow the parents the opportunity to negotiate
another agreement.

COMMENT

a. Deference to private agreements. The law in
most jurisdictions grants courts, as part of their parens
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patriae authority, the authority to review a private agree-
& ‘ment at divorce to determine whether it serves the child's
' interests. This section takes a more deferential view to-
g ward an agreement parents make about their children,
i requiring the court to adopt an agreement to which the
parents have agreed at the time of the hearing, except
when the agreement is not knowing or voluntary or when
it would harm the child.

This section, like §7.09, is subject to standard
contract-law principles not inconsistent with the section.
‘Most of the principles addressing basic issues of contract
formation, such as the capacity of the parties to contract,
are not specifically addressed in these sections and thus
must be derived from other applicable law.

This section does not govern agreements made dur-
ing or before marriage, although such agreements may
sometimes be relevant to an allocation of custodial and
decisionmaking responsibility. See §§2.08(1)(e) and
2.09(1)e).

The approach to parental agreements taken in these
Principles assumes that courts have neither the time nor
2 the resources to give meaningful review to all parental

igreements. Even if greater time and resources were
_ «vailable, court review is unlikely to uncover concrete
> evidence that the agreement is not in the interests of the
;. child, particularly in the face of a united front by the par-
= ents, or to lead to a better agreement than the agree-
t ment the parents have reached on their own. This sec-
= tion also assumes that a plan to which parents agree is
. more likely to succeed than one that has been ordered
1 by the court over the objection of one or both parents.
" The obligation to defer to parental agreements ap-
" plies whether the agreement covers all matters to be
resolved between the parents or only some of them. If
. the court finds part, or the whole, of the agreement to
be unacceptable under the Paragraph (1) standards,
Paragraph (3) requires the court to allow parents an op-
portunity to renegotiate the agreement. . ..

s i

. b. When the agreement is not knowing or
. voluntary. Contract law requires mutual assent to an
- agreement for it to be enforceable. Requirements of
: .knowing and voluntary consent are viewed more strictly
. Inthe family-law setting than in the commercial context
- because of the greater opportunities that tend to exist in
. the family-dissolution setting for manipulation, advan-
tage taking, and coercion. Although this section takes a
More deferential stance toward parental agreements than
Is generally taken under prevailing law, a court still may
determine that the agreement should not be enforced
because the parties failed to consent to it. . . .

€. Harm to the child. The court also should not
defer to a parental agreement if it finds that the agree-
Ment is harmful to the child. See Paragraph (1)(b). This
Standard is different from traditional law which, as a for-
.. Mal matter at least, expects courts in every case to de-
¢ ermine affirmatively if an agreement is in the child’s best
Nterests,
This section does not rule out any particular type of
8greement as per se harmful. Most problematic in prin-
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ciple is one parent’s waiver of the other parent’s child-
support obligation, in exchange for the latter agreeing
not to seek custodial access to the child. Agreements
involving child support are subject to the Principles set
forth in Chapter 3, which do not allow the approval of an
agreement if it provides for substantially less child sup-
port than would otherwise be awarded, uniess the court
determines that the child-support terms are consistent
with the interests of the child. . . .

Previous abuse by a parent to whom a significant
amount of custodial responsibility has been allocated in
the agreement is another circumstance that may lead a
court to conclude that the agreement would be harmful
to the child. . ..

§2.07 Court-ordered services

(1) The court may inform the parents, or require
them to be informed, about any of the following:

(a) how to prepare a parenting plan;

(b) theimpact of family dissolution on children
and how the needs of children facing family disso-
lution can best be met;

(c) the impact of conflict and domestic vio-
lence on children, and the availability of resources
for addressing these issues;

(d) mediation or other nonjudicial procedures
designed to help them reach agreement.

(2) Amediatorshould screen for domestic violence
and for other conditions or circumstances that may
impede a party’s capacity to participate in the media-
tion process. If there is credible evidence of such cir-
cumstances, the mediation should not occur, unless
reasonable steps are taken both

(a) toensuremeaningful consent of each party
to participate in the mediation and to any results
reached through the mediation process; and

(b) to protect the safety of the victim.

(3) The court should not compel any services un-
der Paragraph (1) that would require a parent to have a
face-to-face meeting with the other parent.

(4) Amediator should notbe allowed to make a rec-
ommendation to the court in a case in which the me-
diator has provided mediation services.

(5) A mediator should not be allowed to reveal in-
formation that a parent has disclosed during media-
tion under a reasonable expectation of confidentiality,
except such information as is necessary to factfinding
under §2.06 or §2.11.

(6) Acourtshould be prohibited from ordering ser-
vices authorized under Paragraph (1) uniess available
at no cost or at a cost that is reasonable in light of the
financial circumstances of each parent. When one par-
ent’ ability to pay for such services is significantly
greater than the other’, the court should have discre-
tion to order that parent to pay some or all of the ex-
penses of the other.

§2.08 Allocation of custodial responsibility
(1) Unless otherwise resolved by agreement of the
parents under §2.06, the court should allocate custodial
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responsibility so that the proportion of custodial time
the child spends with each parent approximates the
proportion of time each parent spent performing
caretaking functions for the child prior to the
parents’separation or, if the parents never lived to-
gether, before the filing of the action, except to the
extent required under §2.11 or necessary to achieve one
or more of the following objectives:

(a) to permit the child to have a relationship
with each parent which, in the case of a legal par-
ent or a parent by estoppel who has performed a
reasonable share of parenting functions, should be
not less than a presumptive amount of custodial
time set by a uniform rule of statewide application;

(b) to accommodate the firm and reasonable
preferences of achild who hasreached a specific age,
set by a uniform rule of statewide application;

(c) to keep siblings together when the court
finds that doing so is necessary to their welfare;

(d) to protect the child’ welfare when the pre-
sumptive allocation under this section would harm
the child because of a gross disparity in the quality
of the emotional attachment between each parent
and the child orin each parent’s demonstrated abil-
ity or availability to meet the child’s needs;

(e) to take into account any prior agreement,
other than one under §2.06, that would be appropri-
ate to consider in light of the circumstances as a
whole, including the reasonable expectations of the
parties, the extent to which they could have reason-
ably anticipated the events that occurred and their
significance, and the interests of the child;

(f) to avoid an allocation of custodial respon-
sibility that would be extremely impractical or that
would interfere substantially with the child’ need
for stability in light of economic, physical, or other
circumstances, including the distance between the
parents’ residences, the cost and difficulty of trans-
porting the child, each parent’s and the child’s daily
schedules, and the ability of the parents to cooper-
ate in the arrangement;

(g) to apply the Principles set forth in §2.17(4)
if one parent relocates or proposes to relocate at a
distance that will impair the ability of a parent to
exercise the presumptive amount of custodial re-
sponsibility under this section; -

(h) to avoid substantial and almost certain
harm to the child.

(2) In determining the proportion of caretaking
functions each parent previously performed for the
child under Paragraph (1), the court should not con-
sider the division of functions arising from temporary
arrangements after the parents’separation, whether
those arrangements are consensual or by court order.
The court may take into account information relating
to the temporary arrangements in determining other
issues under this section.

(3) If the court is unable to allocate custodial re-
sponsibility under Paragraph (1) because there is no
history of past performance of caretaking functions,
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asin the case of anewborn, or because the history does: N

not establish a sufficiently clear pattern of caretaking,

the courtshould allocate custodial responsibility baseq “~

on the child’s best interests, taking into account the
factors and considerations that are set forth in thig
Chapter, preserving to the extent possible this section’s
priority on the share of past caretaking functions each
parent performed.

(4) In determining how to schedule the custodia)
time allocated to each parent, the court should take
account of economic, physical, and other practical cir-
cumstances, such as those listed in Paragraph (1)(f).

COMMENT

a. In general. This section states the criteria for
allocating custodial responsibility between parents when
they have not reached their own agreement about this
allocation. These criteria also establish the bargaining
context for parents seeking agreement.

Custodial responsibility refers to physical control of
and access to the child, or what traditionally has been
called child custody. See §2.03(3). This term refers to
the child's living arrangements, including with whom the
child lives and when, and any periods of time during
which another person is scheduled by the court to have-
caretaking responsibility for the child.

Paragraph (1) establishes the general rule that the pro-
portion of custodial responsibility allocated each parent
should approximate the proportion of caretaking func-
tions each parent exercised prior to their separation or, if
they never lived together, prior to the filing of the action. .
The exceptions set forth in this section are, for the most
part, quite specific. First, when a parent had a caretaking
role so minimal that the allocation based on past caretak-
ing would not allow for sufficient contact for that parent
to have a meaningful relationsehip with the child, Para-
graph (1)(@) requires the court to order an allocation suffi-
cient to allow such a relationship. In the case of a parent
who has exercised a reasonable share of parenting func-
tions, which includes such things as providing financial
support for the child, see §2.03(6}, the amount of this al-
location is determined according to presumptive guide-
lines, established in a uniform rule of statewide application.

Second, under Paragraph (1)(b), the court should
accommodate the firm preferences of a child who has
reached a specific age. This age should be set forthina
uniform rule of statewide application.

Third, under Paragraph (1)(c}, the court should de-
part from the allocation of custodial responsibility based
on past caretaking when keeping the child’s siblings to-
gether is necessary for their welfare.

Fourth, Paragraph (1)(d) requires a departure from the
allocation based on past caretaking to protect the child’s
welfare when there is a gross disparity in the quality of
the emotional attachments between each parent and the
child or in each parent’s demonstrated abiiity or avail-
ability to meet a child’s needs.

Fifth, Paragraph (1)(e) requires a court to give effect
to a prior agreement of the parents when the circum-—




§ stances as awhole, including the reasonable expectations

Z of the parents and the interests of the child, make it ap-
© propriate to do so.

Sixth, Paragraph (1)(f) requires the court to take into

" account the impracticality, or the impact on the child’s

1 stability, of various practical circumstances, including

B s T s S e

the parents’ financial resources, the location of their resi-

- dences, their, schedules and the schedule of the child,

and their ability to cooperate.

Seventh, Paragraph (1){g) provides for a departure
from the past caretaking, standard that is made neces-
sary by a parent’s actual or pending relocation, in

- accordance with the considerations relevant to modifi-
. cations of a parenting plan when a parent relocates,

which are set forth in §2.17.

All provisions in this section are subject to the re-
quirements of §2.11, requiring limitations to protect the
child and the child’s parent from domestic violence and
other serious parental failures.

Paragraph {2) limits the weight to be given to tem-
porary custodial arrangement. Evidence of the adjust-

:nt of the child or the parent to a temporary arrange-
wient may be considered in resolving some issues
relevant to the child’s welfare, but the proportion of
caretaking functions assumed by each parent during
this period is not taken into account in determining what
share of past caretaking functions each parent per-
formed under Paragraph (1).

In some cases, custodial responsibiiity cannot be ai-
located under Paragraph (1). The prior division of care-
taking functions does not provide a basis for an alloca-
tion under Paragraph (1) if, for example, parents who
equally shared past caretaking functions agree that the
child should live primarily with one parent but are un-
able to agree who should be that parent. The factor will
also be inapplicable in cases involving newbomns, or
when caretaking patterns have changed too significantly
or too often over time. See also Paragraph (1)(f) and
§2.17(4)(c). In such cases, Paragraph {3) provides that
the court make the allocation decision in accordance
with the traditional, more open-ended best interests-of-
the-child test. All of the factors referred to in this section
may be relevant to this test and, in applying the test, the
priority on the past division caretaking functions should
be preserved to the extent possibie.

Once the parents’ respective shares of custodial re-
sponsibility have been established, Paragraph (4) pro-
vides for consideration of practical factors in determin-
ing the scheduling of custodial time.

b. Rationale for reliance on past caretaking. The
ideal standard for determining a child’s custodial arrange-
ments is one that both yields predictable and easily ad-
judicated results and also consistently serves the child’s
best interests. While the best-interests-of-the-child test
Mmay appear well suited to this objective, the test is too
Subjective to produce predictable results. Its unpredict-
ability encourages strategic bargaining and prolonged

& Iitiaatitn. The indeterminacy of the test also draw§®kg:
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JIs. because expegtations and preferenc
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values that are matters of parental autonomy not appro-
priate for judicial resolution. See §2.02, Comment c.

The allocation of custodial responsibility presumed
in Paragraph (1) yields more predictabie and more eas-
ily adjudicated results, thereby advancing the best in-
terests of children in most cases without infringing on
parental autonomy. It assumes that the division of past
caretaking functions correlates well with other factors
associated with the child’s best interests, such as the
quality of each parent’s emotional attachment to the child
and the parents’ respective parenting abilities. It requires
factfinding that is less likely than the traditional best-
interests test to require expert testimony about such
matters as the child’s emaotional state or developmental
needs, the parents’ relative abilities, and the strength of
their emotional relationships to the child. Avoiding ex-
pert testimony is desirable because such testimony,
within an adversarial context, tends to focus on the weak-
nesses of each parent and thus undermines the spirit of
cooperation and compromise necessary to successful
post-divorce custodial arrangements; therapists are
better used in the divorce context to assist parents in
making plans to deal constructively with each other and
their children at separation.

Some parents will disagree over how caretaking roles
were previously divided, making the past division of care-
taking functions itself a potential litigation issue. The dif-
ficulties in applying the standard, however, must be
evaluated in light of the available alternatives. While each
parent’s share of past caretaking will in some cases be
disputed, these functions encompass specific tasks and
responsibilities about which concrete evidence is avail-
able and thus offer greater determinacy than more quaii-
tative standards, such as parental competence, the
strength of the parent-child emotional bond or — as the
general standard simply puts it — the child’s best inter-
ests. These qualitative criteria are future-oriented and
highly subjective, whereas how the parents divided care-
taking responsibilities in the past is a concrete question
of historical fact, like other questions courts are accus-
tomed to resolving.

Fashioning arrangements based on patterns of past
caretaking is calculated to preserve the greatest degree
of stability in the child's life. This is not to say that the
chiid’s life will stay the same after separation. Before
separation, caretaking functions are often exercised by
the parents together, or at frequently interspersed inter-
vals. These functions must be handled differently once
the parents live separately. In addition, the parents’ sepa-
ration may make it necessary for them to change their
work schedules and rearrange other obligations. The
inevitability of such changes, however, makes it all the
more desirable that there be stability as to those mat-
ters the court can affect, especially the child’s relation-
ships with the primary caretaker.

The reliance on past caretaking is also designed to
correspond reasonably parties’ actual expectations,
sometimes better than their own stated at divorce. This
es are often at
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feelings that tend not only to cloud a parent’s judgment
and ability to make decisions on behalf of the child, but
also to exaggerate the amount of responsibility a parent
wants to assume for a child, or the objections he or she
has to the other parent’s level of involvement in the child’s
life. The way the parents chose to divide responsibility
when the family lived together anchors the negotiations
in their own lived experience rather than in unrealistic or
emotion-based aspirations about the future. . . .

c. Measuring past caretaking functions. Therel-
evant shares of past caretaking functions to be mea-
sured under this section are those exercised while the
parents lived together or, if they never lived together,
before the filing of the action. The standard does not
incorporate other parenting functions that are not care-
taking functions. See §2.03(5) and (6). It also does not
encompass functions performed after their separation,
uniess the parents have otherwise agreed. See §2.08(2}
and Comment m.

A parent’s proportion of past caretaking functions is
measured primarily by the time spent performing the
functions. Any different measure, even if it is otherwise
reasonable, would only reintroduce the kinds of qualita-
tive disputes that the caretaking-functions factor is in-
tended to reduce. Significant disparities in the level of
initiative and investment between the parents would be
appropriate only when there is a demonstrated disparity
in parenting abilities that is so substantial that consider-
ation of it is required to prevent harm to the child’s wel-
fare. See Paragraph (1)(d) and Comment h.

In the majority of cases, only a rough approximation
of each parent’s share of past caretaking is necessary.
Forexample, when a “traditional” homemaker parent has
spent a much larger proportion of time caring for the
chiid than the other, that parent ordinarily will be allo-
cated primary custodial responsibility for the child sub-
ject only to the presumptive allocation of custodial time
to the other parent necessary to satisfy Paragraph (1)(a).
See Comment e. If this allocation exceeds the parent’s
share of past caretaking responsibilities, there is no rea-
son for him or her to litigate those shares more precisely.

Parents who shared responsibility for their child more
or iess equally aiso are unlikely to have reason to dispute
the exact proportions of time each parent spent perform-
ing caretaking functions, since the more nearly equal past
caretaking has been, the more the practical factors relat-
ing to work schedules and the location of the parents’
respective homes and school deterrine the details of the
arrangements. See Paragraphs (1)(f) and (4); §2.20.

While a precise accounting of the responsibilities
assumed for caretaking functions is often not required,
when measurements are necessary they should be
based on the parents’ actual performance of caretaking
functions. They should not be based on unsupported
assumptions, especially those arising from a parent’s
sex or work status. . . .

The most difficult circumstance for ascertaining the
parents’ respective shares of past caretaking functions
is when the division of caretaking functions has changed
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substantially over time. When an arrangement that lasted

along time is followed by a more recent arrangement of
much shorter duration, the longer arrangement usually
warrants priority; a different result would give too little
consideration to the caretaking functions likely to have
been most significant to the child, and would provide an
incentive for parents to engage in strategic behavior close
in time to, and in anticipation of, a separation. By the
same token, a substantial change in caretaking patterns
that has endured for a significant period ordinarily should
take precedence over a long-past caretaking pattern. It
would be difficult to reduce these guidelines to a math-
ematical formula, given the variety of circumstances such
guidelines would have to address, including the child's
age, the relative lengths of each prior caretaking arange-
ment, and the relative involvement of each parent in care-
taking. When changes over time have been sufficiently
complex or difficult to measure, the court must allocate
custodial responsibility without the aid of the caretaking
functions factor. See Paragraph (3) and Comment n.

Sometimes there is no history of past performance
of caretaking functions, as is the case with a newborn
child. in such a case, it is not possible to allocate custo-
dial responsibility according to past practices, and the
dispute must be resolved under the best-interests test.
See Paragraph (3). . ..

f. Child’s preferences. Giving great weight to the
preferences of a child at his or her parents’ divorce can
raise significant difficulties. Children may feel respon-
sible for the outcome of a custody dispute if they be-
lieve they have participated in its resolution, whatever
that might be. Children whose preferences are followed
may feel responsible for the consequences, whether that
be their own unhappiness or that of a parent. Children
whose preferences are not followed may come to be-
lieve that the court considered them unimportant, or
ineffective.

In addition, the child's preference can be unreliable,
short-sighted or irrational. It can also be difficult to as-
certain, as the child may have conflicted feelings, or be
subject to pressure by one or both parents, or wish to
mislead the interviewer. . ..

For these reasons, Paragraph (1)(b) provides for a ‘

departure from the division of custodial time otherwise
warranted by the past division of caretaking functions
only to accommodate the preferences of a child who
has attained a specified, mature age, and only when the
child’s preferences are firn and within the bounds of
reason. This accommodation assumes that the prefer-
ences of older children are more likely to conform to
their best interests than those of younger chiidren, and
thus that these preferences may be appropriate to con-
sider along with the past caretaking roles of the parents.
This qualification to the past caretaking standard also
acknowiedges that it is often unrealistic to expect a court-
ordered arrangement to work well when an older child is
firmly opposed to it.

So that the rule can be easily administered, the age

at which a chiid's preferences should matter under Para- .
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graph (1)(b) should be set forth in a uniform rule in each
jurisdiction. Since maturity develops gradually rather than
all at once upon attaining a certain age, no single age
will either identify all mature minors or exclude all imma-
ture ones. The rule-maker could reasonably choose the
age of 11, 12, 13, or even 14 as the appropriate age, in
accord with its views about maturity and childhood.

When a child attains the age specified by the uniform
state rule at a time after a parenting plan has been or-
dered, the original plan may be later modified to accom-
modate the child’s firn and reasonable preferences. This
modification can be ordered under §2.16(2)(c), without
meeting the more rigorous standards of §2.15.

The preferences of children who do not meet the age
specified in the rule of statewide application are not rel-

¥ . evantinapplying Paragraph (1). When custodial respon-

sibility is not allocated under Paragraph (1), however,
the court must resort to the more open-ended best-
interests-of-the-child test, under Paragraph (3). . . .
Under this test, even the preferences of young children
may provide evidence of the child’s best interests, as
good as other evidence relevant under this standard.
The weight to be given these preferences should de-
pend on indicators of its reliability, including the child’s
age and maturity level, and the quality of the reasons
given for it.

Generally speaking, the preferences of a child, even
when relevant, should not be directly solicited. The risks
of involving children in disputes for which they may feel
personally responsible may be diminished by ascertain-
ing their preferences indirectly. . . . Paragraph (1)(b) as-
sumes that in most cases, children with firm preferences
will find a way to make those preferences known with-
out significant effort by those involved in the case.

Jj- When otherwise appropriate allocation of cus-
todial responsibility would be extremely impractical
or would substantially interfere with child’s need for
stability. Some custodial arrangements that would
otherwise be appropriate under Paragraph (1) may be
extremely impractical, or substantially interfere with a
child's needed stability. Custodial arrangements involv-
ing substantially equal amounts of custodial responsibility
and no primary custodial home pose particular challenges.
When the difficulties of making an arrangement consistent
with past caretaking pattems are so substantial as to com-
promise the child’s welfare, Paragraph (1)(f) provides for
departure from the otherwise appropriate arrangement.

The practical circumstances to be accounted for un-
der Paragraph (1)(f) include the location of the parents’
residences, as well as their daily schedules, flexibility,
and ability to manage a particular arrangement without
axcessive conflict. In addition, the parents’ economic
circumstances, while not otherwise relevant to how cus-
todial responsibility is allocated (see §8§2.12(1)(f) and
2.15(3)(a)), are relevant in determining whether a particu-
lar custodial arrangement is feasible. Factors relating to
the child, including his or her daily schedule, activities,
and individual needs, also affect the practicality of a
custodial arrangement. . . .
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§2.09 Allocation of significant
decisionmaking responsibility

(1) Unless otherwise resolved by agreement of the
parents under §2.06, the court should allocate respon-
sibility for making significant life decisions on behalf
of the child, inciuding decisions regarding the child’s
education and health care, to one parent or to two par-
ents jointly, in accordance with the child’s best inter-
ests, in light of the following:

(a) the allocation of custodial responsibility
under §2.08;

{b) the level of each parent’s participation in
past decisionmaking on behalf of the child;

(c) the wishes of the parents;

(d) thelevel of ability and cooperation the par-
ents have demonstrated in past decisionmaking on
behalif of the child;

(e) aprioragreement, otherthan oneagreedto
under §2.06, that would be appropriate to consider
under the circumstances as a whole including the
reasonable expectations of the parents and the in-
terests of the child;

(f) the existence of any limiting factors, as set
forthin §2.11.

(2) The courtshould presume that an allocation of
decisionmaking responsibility jointly to each legal par-
ent or parent by estoppel who has been exercising a
reasonable share of parenting functionsis in the child’s
best interests. The presumption is overcome if there is
a history of domestic violence or child abuse, or if it is
shown that joint allocation of decisionmaking respon-
sibility is not in the child’s best interests.

(3) Unless otherwise provided or agreed by the par-
ents, a parent should have sole responsibility for day-to-
day decisions for the child while the child is in that
parent’s custodial care and control, including emergency
decisions affecting the health and safety of the child.

(4) Evenif not allocated decisionmaking responsi-
bility under this section, any legal parent and any par-
ent by estoppel should have access to the child’s school
and health-care records to which legal parents have ac-
cess by other law, except insofar as access is not in the
best interests of the child or when the provision of such
information might endanger an individual who has
been the victim of child abuse or domestic violence.

§2.10 Criteria for parenting plan —
dispute resolution

(1) Unless otherwise resolved by agreement of the
parents under §2.06, and subject to the limitations set
forth in §2.07, the court should.include in the
parenting plan a process for resolving future disputes
that will serve the child’s best interests in light of the
following:

(@) theparents’ present wishes regarding future
dispute resolution;

(b) circumstances, including but not limited to
financial circumnstances, that may affect the parents’
ability to participate in a prescribed process for dis-

puteresolution; ‘
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(c) theexistence ofanylimiting factor set forth
in§2.11.

(2) Thecourtmay orderanonjudicial process of dis-
pute resolution, by designating with particularity the
person or organization to conduct the process or the
method for selecting such a person or organization.

(3) The disposition of a dispute through a nonju-
dicial process of dispute resolution that was ordered by
the court without prior parental agreement is subject
to denovo judicial review. However, if the parents have
agreed in a parenting plan or by agreement thereafter
to a binding resolution of future disputes by nonjudi-
cial process, a decision resulting from such process is
binding upon the parents, unless the court finds it will
result in harm to the child or is the result of fraud, mis-
conduct, corruption, or other serious irregularity in the
dispute-resolution process.

§2.11 Criteria for parenting plan —
limiting factors
(1) If either of the parents so requests, or upon re-

scribed drugs while exercising custodial responsi-
bility and within a specified period immediately
preceding such exercise;

(f) denial of overnight custodial responsibility;

(g) restrictions on the presence of specific per-
sons while a parent is with the child;

(h) arequirement that a parent post a bond to
secure return of the child following a period in
which the parent is exercising custodial responsi-
bility or to secure other performance required by the
court;

(i) arequirement that a parentcompletea treat-
ment program for perpetrators of domestic violence,
for drug or alcohol abuse, or for other behavior ad-
dressed in this section;

(j) any other constraints or conditions that
the court deems necessary to provide for the
safety of the child, a child’s parent, or any other
person whose safety immediately affects the child’s
welfare.

(3) If a parent is found to have engaged in any ac-

ceipt of credible information that such conduct has  tivity specified in Paragraph (1), the court should not
occurred, the court should determine promptly  allocate custodial responsibility or decisionmaking re-
whether a parent who would otherwise be allocated  sponsibility to that parent without making special writ-
responsibility under a parenting plan has doneany of  ten findings under §1.02 that the child, other parent,

the following: or

other household member can be adequately pro-

(a) abused, neglected, orabandonedachild,as tected from harm by the limits imposed under Para-
defined by state law; graph (2). A parent found to have engaged in the be-

(b) inflicted domestic violence, or allowed an-  havior specified in Paragraph (1) should have the
other to inflict domestic violence, as defined in  burden of proving that an allocation of custodial re-
§2.03(7); sponsibility or decisionmaking responsibility to that

(c) abuseddrugs,alcohol, oranothersubstance  parent will not endanger the child, other parent, or
in a way that interferes with the parent’s ability to  other household member.

perform caretaking functions;
(d) interfered persistently with the other §2

.12 Criteria for parenting plan —

parent'saccesstothechild, exceptinthecaseofac-  prohibited factors

tions taken with a reasonable, good-faith belief that

(1) Inissuing orders under this Chapter, the court

they are necessary to protect the safety of thechild = should not consider any of the following factors:

or the interfering parent or another family mem-

ber, pending adjudication of the facts underlying

that belief which the interfering parent should be

required to initiate as soon as reasonably possible.

(2) If a parent is found to have engaged in any ac-
tivity specified by Paragraph (1), the court should im-
poselimits that arereasonably calculated to protect the
child, child’s parent, or other member of the house-
hold from harm. The limitations available to the court
to consider include, but are not restricted to, the fol-
lowing:

(a) anadjustment, including a reduction or the
elimination, of the custodial responsibility of a par-
ent;

(b) supervision of the custodial time between a
parent and the child;

(c) exchange of the child between parents
through an intermediary, or in a protected setting;

(d) testraints on a parent’s communication

(a) the race or ethnicity of the child, a parent,
or other member of the househoid;

(b) the sex of a parent or the child;

(c) the religious practices of a parent or the
child, except to the minimum degree necessary to
protect the child from severe and aimost certain
harm or to protect the child’s ability to practice a
religion that has been a significant part of the child’s
life;

(d) the sexual orientation of a parent;

(e) theextramarital sexual conduct of a parent,
except upon a showing that it causes harm to the
child;

(O theparents’ relative earning capacities or fi-
nancial circumstances, except the court may take
accountof the degree towhich the combined finan-
cial resources of the parents set practical limits on
the custodial arrangements.

(2) Nothing in this section should preclude the

with or proximity to the other parent or the child;  court’s consideration of a parent’s ability to care for the
{e) a requirement that a parent abstain from child, including meeting the child’s needs for a posi-

possession or consumption of alcohol or nonpre-  tive self-image.
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=~ a, Ingeneral. This section prohibits decisionmak-
I/ ing based on race, ethnicity, sex, religion, sexual orienta-
I- tion, extramarital sexual conduct, or the parents’ finan-
£ cial circumstances, except in very limited circumstances.
i Historically, courts have sometimes taken these factors
l: into account in custody determinations. Insofar as the
L decision rules of the Chapter rely on concrete standards
£ o which these prohibited factors are irelevant, the sec-
- tionis redundant. See, e.g., §2.08(1) and §2.17(4)(a). The
© pest-interests test has been retained, however, in cir-
© cumstances in which these concrete standards are in-
i appropriate, or cannot be applied. See, e.g., §2.08(3)
- and §2.17(4)(b) and (c). Section 2.12 ensures that in ap-
. plying these more open-ended standards, decisionmak-
~ ing is not based on any of the prohibited factors.
: All stereotypes should be avoided in decisionmaking
under this Chapter, including those based on many fac-
* “tors not covered by this section such as disability, age,
. intelligence level, personality, and appearance. The sec-
- tion singles out race, ethnicity, sex, religion, sexual
~rientation, extramarital conduct, and financial circum-
inces because these factors historically have created
the most troublesome distortions in judgments about
what is best for a child, and thus require the greatest
- vigilance to avoid.

The section does not preciude consideration of a
parent's ability to meet a child's needs, which is relevant
7 to many determinations under this Chapter. See, e.g.,
i §2.08(1)(d) and §2.08(3). A child’s needs may include
" such factors as positive self-esteem and a healthy sense
of identity, which may sometimes relate to the child's
race, ethnicity, sex, religion, or sexual orientation. In
cases in which matters of this sort would otherwise be
relevant under the Chapter, Paragraph (2) clarifies that
the section does not preclude their consideration.

b. Race and ethnicity. The Supreme Court has
. held that the Equal Protection Clause of the Fourteenth
- Amendment to the U.S. Constitution prohibits use of a
~ parent's race as a determinative factor in custody deci-

sions. Paimore v. Sidoti, 466 U.S. 429 (1984). Palmore
concemed a motion for a change in custody brought by
a father who claimed that his daughter would be psy-
.chologically damaged and stigmatized by the remarriage
of her white custodial mother to a black man. The Su-
preme Court acknowledged the “risk that a child living
with a stepparent of a different race may be subjectto a
variety of pressures and stresses not present if the chiid
were living with parents of the same racial or ethnic ori-
gin,” 466 U.S. at 433. Nonetheless, the Court held that
“Irivate biases and the possible injury they might inflict”
are not permissible considerations. Id. “Private biases
may be outside the reach of the faw, but the iaw cannot,
directly or indirectly, give them effect.” id.

While racial prejudice has no place in custody deci-
sions, many believe that a child’s positive sense of his
or her racial identity depends on being raised by a par-
ent of the same race. It is especially tempting to assume
- that a child who is a member of a stigmatized race is
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best off when raised by a parent with the same racial
identity.

In accordance with this assumption, some states have
allowed or even preferred race matching in foster-care
and adoption placements. Whether or not arace-based
preference is appropriate in these contexts, this section
states the principle that race has no appropriate part to
play in resolving disputes between the parents of a bira-
cial child. A child shares the race of each bioclogical par-
ent. The very act of identifying a child with the race of
one parent—usually the one belonging to the more stig-
matized race—contributes to the racial subordination of
which it is a response. Moreover, each parent can con-
tribute to a child’s sense of a positive racial identity, re~
gardless of his or her own racial identity, and regardiess
of whether he or she has primary custodial responsibil-
ity. In any event, it cannot be assumed that the parent
whose racial identity is most closely identified with that
of the child is better suited to nurturing a heaithy racial
identity than the other parent.

The prohibition of consideration of race does not pre-
clude consideration of a parent’s greater capacity to
nurture a child's self-esteem, including a positive, racial
identity. See Paragraph (2). Capacity to meet a chiid’s
needs that are related to his or her race does not con-
cern race, in the prohibited sense, but a parent’s abili-
ties, which are relevant under §2.08(1)(d) and §2.08(3). A
higher capacity for nurturing a child’s self-esteem, how-
ever, is not established merely by showing the closest
racial identity with the child. .. .

c. Sex. Attitudes about appropriate gender roles
and differences between men and women have been
pervasive in family law. in 19th-century England, fathers
had an absolute right to the custody and earnings of
their children. While fathers’ rights were paramount in
colonial America, by the 19th century custody awards
were justified in accordance with the child’s best inter-
ests. This focus for a time favored the innocent party to
a divorce but gradually led to presumptions and prefer-
ences favoring mothers, especially mothers of young

. children.

The tender-years presumption and maternal-prefer-
ence rules have been eliminated aimost entirely from
state statutes, but implicit bias is still sometimes evi-
dent. The assumption that mothers do, and should, pro-
vide most of the care of children leads to a custody bias
against fathers in favor of mothers. At the same time, an
implicit maternal bias also gives rise to expectations
about mothers that, when disappointed, may cause

" women to be judged more negatively than fathers for

the same conduct, and fathers to be overly rewarded
for parenting conduct that exceeds the rather modest
expectations set for them:.

Paragraph (1){b) prohibits consideration of the sex of
the parent or the child as a general rule. 1t disaliows both
explicit discrimination based on sex, and the impilicit
evaluation of the behaviors and abilities of mothers and
fathers according to different sets of expectations based
on their sex.. It _provides that neither parent should be




PARTIV

penalized for acting according to, or outside of, traditional
gender-role expectations. For example, a mother who
works and puts her child in day care should not be evalu-
ated as putting her career above the welfare of her chil-
dren when a father who works while his children are in
day care is considered a responsible provider. Likewise,
a mother who has an extramarital affair should not be
deemed less fit than a father who has such an affair;
and a mother should not be judged more negatively be-
cause she is easily “overwrought,” while a father's tem-
per is overlooked as ordinary or understandable. The
prohibition against sex-based determination in Para-
graph (1)(b) requires courts to be on guard against these
types of stereotype-based judgments.

Some people believe that the healthy development
of a child’s gender identity is aided by a strong relation-
ship with the same-sex parent, who can provide a model
for the child's own behavior and self-definition. Even if it
were shown that the parent of the same sex as the child
had something unique to offer the child, however, sex is
not an appropriate basis for the allocation of custodial
responsibility for the child. First, sensitivity to the child’s
emotional needs has no inevitable relationship to the sex
of the parent; some daughters have closer and healthier
relationships to their fathers and some sons relate bet-
ter to their mothers. Second, having a positive influence
on a child is not the exclusive province of the parent
with whom the child primarily lives. A father can influ-
ence and direct his son even if the child lives most of the
time with his mother; a mother, likewise, can guide her
daughter’s maturation process even if she lives prima-
rily with her father. Finally, the sex-modeling rationale
presupposes a set of attitudes that are themselves, to
some significant extent, the product of gender role ste-
reotyping. While parents themselves are free to engrain
gender-role stereotypes, the state is not.

Paragraph (1)(b) does not preciude consideration of
a parent’s ability to meet a child’s needs, which might
relate to her sense of gender identity and self-image.
See Paragraph (2). The parent'’s sex, however, is not rel-
evant in determining this ability. . . .

d. Religion. Paragraph (1)(c) prohibits decision-
making based on the religious practices of the child or
parent, except to the minimum degree necessary to pro-
tect a child from severe and almost certain harm, or to
protect the child’s ability to practice a religion to which
the child has made a substantial commitment. This pro-
hibition recognizes the constitutional importance of an
individual's ability to freely exercise his or her religion,
which combines with a parent’s constitutionally protected
interest in child-rearing to form a strong barrier to judi-
cial consideration of religion in custody decisions. Un-
der this section, custodial and decisionmaking respon-
sibility for the child ordinarily will be allocated without
regard to a parent’s religion or religious practices.

The nature of religious faith makes it difficult to apply
the exception for severe and almost certain harm to the
child. A religious practice considered harmful by one
parent may be considered necessary to eternal salva-
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tion by the other parent. A determination that one parent:
religious practices will harm a child unavoidably intrudes
on that parent’s religious exercise. Nonetheless, harm
that is sufficiently clear, significant, and certain shouid
not be ignored altogether because of the presence of
religious considerations. In deciding whether the poten-
tial harm is significant and certain enough, physical harm
that would be recognized by a state’s abuse and ne-
glect statutes would ordinarily suffice, as would sub-
stantial interference with the relationship between the
child and the other parent.

The issue of harm can arise when each parent wishes
to expose the child to a different, conflicting religion.
One parent may wish to limit the religious practices of
the other parent when that parent is with the child, out
of concern that those practices are distressing to the
child, perhaps even inhibiting the child’s ability to de-
velop a coherent religious perspective. Paragraph (1)(c)
precludes such limits. The confusion that exposure to
different, even confiicting, religions can be expected to
cause in some children is a harm, like many others (in-
cluding any harm to children when married parents at-
tempt to raise their children in two different religions), as
to which the law is ili-equipped to save children. Taking
this confusion into account would require courts to make
comparative judgments between religions, which the
U.S. Constitution prohibits. it would aiso require setting
enforceable limits on a parent's religious practices when
with the child. The approach taken by Paragraph (1)(c)
reflects a realism about what courts can be expected to
accomplish with respect to the spiritual health of chil-
dren when the parents disagree about a child’s religious
upbringing.

Some parents anticipate disputes over the religious
upbringing of their children by agreement at the time of
divorce. Generally, parental agreements made in the
context of a separation are favored by these Principles.
See §2.08. Separation agreements concerning religion
raise special enforcement problems that warrant spe-
cial caution. In particular, First Amendment consider-
ations prohibit courts from becoming entangled in adju-
dications concerning compliance with religious rules, or
unduly interfering with the parent's free-exercise rights.
Courts shouid not enforce contract provisions requiring
a parent to follow through on a contractual obligation to
engage, or forbear from engaging, in a religious prac-
tice, those necessitating interpretation of the require-
ments of a particular religion, or those whose obliga-
tions cannot be readily and objectively determined by
the court without unnecessary entangiement in religious
matters or intrusion into a parent’s free-exercise rights.

When the agreement was made outside the setting of
a divorce, it is not enforceable as such, although it may
be taken into account when appropriate in light of the
circumstances as a whole, including the reasonable ex-
pectations of the parents and the interests of the child-
subject to the cautions listed above. See §2.08(1)e) . - -

§2.09(1)(e). . . .

The exception in Paragraph (1)(c) for children who.

have made a substantial commitment to the practice of ¢
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particular religion is intended to apply to those children
who have experienced an upbringing for a substantial
period in a particular religious tradition and have devel-
oped their own identity in, or allegiance to, that religion.
The section recognizes that at some point in the devel-
opment of a religious identity, a child may acquire his or
her own interest in religious freedom that warrants con-
sideration along with the parents’ interests. . . .

e. Sexual orientation. Consideration of a parent’s
sexual orientation is prohibited by Paragraph (1}(d).
Sexual orientation is a factor to which prejudicial atti-
tudes and stereotypes historically have attached. While
some raise moral objections to homosexuality, the sci-
entific evidence has not established that homosexual

~ parent is inferior as a parent. It has not been shown that
a homosexual parent is more likely to molest his or her
child, or that a child raised by a homosexual parent is
less well adjusted. Given this, consideration of a parent’s
sexual orientation would amount to decisionmaking
based on conjecture and stereotype.

It may be assumed that the societal prejudice that
attends homosexuality can be a source of distress for
the child of a homosexual parent. The degree of any
stress, however, does not appear to depend upon the
amount of custodial responsibility the parent is assigned.
Moreover, it has not been shown that less contact with
a homosexual parent makes coming to terms with that
parent's sexual identity any easier. Consideration of ho-
mosexuality as a negative factor in how parental respon-
sibility is allocated may even reinforce the shame and
stigma of that status, making the child’s acceptance of
the parent more difficult. In any event, societal prejudice
is generally not a legitimate basis for making custody
decisions.

In some cases, a child’'s own homosexuality may be
an important dimension of the child’s experience, and
the parent’s ability to address that dimension may be
significant to the chiid’s welfare. Paragraph (2) clarifies
that consideration of this ability is not ruled out by this
section. . . .

f. Extramarital sexual conduct. Sexual miscon-
duct has also been a factor on which courts in custody
cases sometimes relied unduly. Paragraph (1)(e) prohib-
its consideration of extramarital sexual conduct by a par-
ent, unless it is shown that the conduct causes harm to
the child.

In accordance with the general approach of this sec-
tion against overreliance on factors that are grounded in
prejudice and bias, Paragraph (1)(e) prohibits the court
from presuming harm based on the extramarital relation-
ship of a parent. Even a child's awareness of such a rela-
tionship, or dislike of the individual with whom a parent
has developed an intimate relationship, should not justify
inferences relating to the child's welfare or parental fit-
ness; children cannot be protected from every source of
unhappiness and unease. To prevent courts from exag-
gerating the significance of parental practices of which
they disapprove, the section allows consideration of
sevnal misconduct only when- there is a showing of

PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION

harm. Specific harm must be shown, although the stan-
dard is not as rigorous as the severe and almost cer-
tain harm standard applied to restrictions on consider-
ation of religious practices. See Paragraph (1)(c).

Paragraph (1)(e) applies equally to homosexual and
heterosexual conduct. While a small number of states
criminalize certain homosexual behaviors, these laws
(like those criminalizing certain homosexual and hetero-
sexual behaviors) are rarely enforced and do not autho-
rize consequences relating to a parent’s access to a child.

Even when sexual conduct may be considered be-
cause it is shown to be harmful to a child, this does not
mean that the factor should be dispositive. In allocating
custodial responsibility, for example, the parents’ respec-
tive shares of past caretaking determine their shares of
custodial time, unless one of the exceptions set forth in
§2.08 applies. Even in cases in which the court is allo-
cating custodial responsibility under the best-interests
test, the priority on the past performance of caretaking
functions is retained. See §2.08(3). Thus, in cases in
which the caretaking functions exercised by one parent
were more substantial than the other, that factor should
still be the dominant consideration. . . .

g. Financial circumstances. Few doubt that a
child’s welfare is affected by the amount of financial re-
sources available to help raise the child. Given fair child-
support rules, however, this factor should not be used
as a basis for allocating custodial and decisionmaking
responsibility for the child. Allocation of these responsi-
bilities depends on qualitative factors, measured in the
first instance in this Chapter through past performance
of caretaking functions. Taking account of the parents’
financial circumstances undermines the priority on ac-
tual caretaking pattems, tending to favor the parent with
the greater investment in human capital and, correspond-
ingly, to disfavor the parent who has made the heavier
investment in caretaking.

Paragraph (1){f) prohibits consideration of disparities
in the financial circumstances of the parents with one
limited exception. The exception recognizes that in some
circumstances the total financial resources of the par-
ents place limits on the feasibility of alternative custo-
dial arrangements, such as arrangements invoiving equal
allocations of custodial time, or arrangements involving
frequent long-distance travel. . ..

TOPIC 3. FACT FINDING

§2.13 Court-ordered investigation;
appointment of gnardian ad litem or lawyer
for the child

(1) The court may order a written investigation or
evaluation to assist it in determining any issue relevant
to proceedings under this Chapter. The court should
specify the scope of the investigation or evaluation and
the authority of the investigator or evaluator.

{2) The court may appoint a guardian ad litem to
represent the child’sinterests. The court should specify
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theterms of the appointment, including the guardian’s
role, duties, and scope of authority.

(3) The court may appoint a lawyer to represent
the child if the child is competent to direct the terms
of the representation and the court has a reasonable
basis for finding that the appointment would be help-
ful in resolving the issues of the case. The court may
also appointalawyer to represent the guardian ad litem
appointed under Paragraph (2). The court should
specify the terms of the appointment, including the
lawyer’s role, duties, and scope of authority.

(4) When substantial allegations of domestic vio-
lence as defined by §2.03(7) or child abuse or child
neglect as defined by existing state law havebeen made
or when there is credible information that domestic
violence or child abuse or neglect has occurred, the
court should order an investigation under Paragraph
(1) or appoint a guardian ad litem or an attorney un-
der Paragraph (2) or (3), unless the courtis satisfied that
the information adequate to evaluate the allegations
will be secured without such an order orappointment.

(5) Subject to whatever restrictions on disclosure
may exist under other state law or §2.09(4), the court
may require the child, parent, or other person having
information about the child or parent to provide in-
formation to a person or agency appointed under this
section. '

(6) A party should be allowed to cross-examine an
investigator, evaluator, or guardian ad litem who sub-
mits a report, evidence, or recommendations to the
court. A lawyer appointed under Paragraph (3) should
not be a witness in the proceedings, except as allowed
under standards applicable in other civil proceedings.

(7) Appointments, investigations, evaluations ser-
vices, or tests should not be ordered under this section
unless at no cost to the persons involved, or at a cost
that is reasonable in light of the financial resources of
the parents. When one parent’s ability to pay is signifi-
cantly greater than the other’s, the court should allo-
cate the costs between them equitably.

COMMENT

a. Ingeneral. There are three basic models of child
representation. The factfinder model uses a neutral per-
son or agency who investigates the child’s circumstances
and presents to the court facts and evaluations deemed
relevant to the proceedings. The child-protection model
uses an intermediary who furthers the child’s interests
through either factfinding, advocacy, or some combina-
tion of the two. The attorney-client model is based on
an attorney-client reiationship, with the child as client
directing the terms of the representation by the lawyer.

This section allows the court to act in accordance
with any one of these three models. Paragraph (1) au-
thorizes the court to order an investigation or an evalua-
tion of the child or the parents or their circumstances.
Paragraph (2) permits the appointment of a guardian ad
litem who, at the court’s discretion, may serve in an in-
vestigatory capacity, an advocacy role, or both. Para-
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graph (3) permits appointment of a lawyer to serve as
independent counsel to the child or the guardian ad litem, ,-)

b. No general duly of appointment. There is an ‘
appealing case to be made for ordering an independent
investigation or evaluation, or for appointing a guardian
or an attorney for the child, in every dispute involving a
child. Children are the innocent victims of famnily disrup-
tion, usually unable to protect or advocate effectively
for themselves. Parents can be distracted at the time of
separation or divorce, their judgments clouded by their
own problems. The purpose of a court-ordered investi-
gation or evaluation is to ensure that the court be able
to make its decisions under this Chapter based on com-
plete information. A guardian or fawyer for the child can
act as a buffer against bad decisionmaking by parents
and ensure that the child’s best interests receive focused
attention.

Despite these potential benefits, the measures per-
mitted by this section present some significant difficul-
ties. First, court-ordered investigations or evaluations and
the appointment of an advocate for the child can consti-
tute undesirable and inappropriate intrusions on the au-
thority of parents. Ideally, parents make good arrange-
ments for their children on their own, by agreement. Courts
should not presume that they cannot do so, or distrust
them when they try. See §2.06. Indeed, the presence of
outside investigators, evaluators, and child representa-
tives may relieve pressure on parents to keep the inter-
ests of the child paramount. When someone else has been
assigned to protect the child's interests, a parent may
feel released from that responsibility and more at libert
to protect his or her own interests. This effect is the op--
posite of what these Principles are attempting to achieve.

Second, the effort to obtain better information about,
or representation for, the child can have a negative ef-
fect on the proceedings themselves. While the appoint-
ment of a separate representative for the child may some-
times ameliorate the ievel of confiict generated in the
proceedings, it often only heightens conflict. Even the
presence of an independent investigator or evaiuator can
intensify the strategic behavior of parents, who may seek
advantage through alliance with he investigator or evalu-
ator rather than a collaborative solution with each other.
Investigators and representatives can also be expensive
for the parents, whose financial resources often are al-
ready stretched as a result of the divorce.

In addition, it should not be assumed that an inde-
pendent, court-ordered investigation or evaluation will
assure an outcome for a child that is “best,” in some
objective or neutral sense. Disagreements about the best
interests of children among child advocates and among
academic and clinical professionals are hard to explain
apart from the value judgments and policy commitments
that underlie them. See §2.02, Comment c.

Because of these difficulties, this section does not
require a court-ordered investigation or evaluation or the
appointment of a guardian ad litem or attorney in every
case. It gives the court discretion to make such an order
or appointment when the court has concerns abouL
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whether the child's welfare can be protected by the par-
.- ties before the court. The court’s discretion should be
guided by the overall goals of the Chapter. . ..

" §2.14 Interview of the child by the court

; The court should have discretion to interview the
- child, or direct another person to interview the child,
in order to obtain information relevant to the issues of
. the case. Counsel for a parent or for the child shouid
" be permitted to propose questions to the court that may
: be asked of the child.

TOPIC 4. MODIFICATION OF
PARENTING PLAN

= §2.15 Modification upon showing of changed
" circumstances or harm
, (1) Exceptas provided in Paragraph (2), in §2.16 or
. in §2.17, a court may modify a court-ordered parenting
- planifit finds, on the basis of facts that were not known
- pr have arisen since the entry of the prior order and
f enot anticipated therein, that a substantial change
¥ ..soccurred in the circumstances of the child or of one
. orboth parents and thata modification is necessary to
i the child's welfare.
’ (2) Even if a substantial change of circumstances
- hasnot occurred, a court may modify a parenting plan
- if it finds that the plan arrangements are not working
+ as contemplated and in some specific way cause harm
. to the child.

(3) Unlessthe parents have agreed otherwise, none
= of the following circumstances is sufficient to justify a
- significant modification of a parenting plan except
. where harm to the child is shown:
: (a) circumstances resulting in an involuntary
loss ofincome, by loss of employment or otherwise,
affecting the parent’s economic status;

(b) a parent’s remarriage or cohabitation;

(c) a parent’s choice of reasonable caretaking

arrangements for the child, including the child’s
placement in day care.
(4) For purposes of Paragraph (1), the onset or sig-
% nificant worsening of any limiting factor defined in
§2.11(1) constitutes a substantial change of circum-
stances under this section.

COMMENT

a. Ingeneral. Rules for modifying a parenting plan
must balance the benefits of stability against the costs
~* rigidity. On the one hand, changes in caretaking ar-

.ngements, or even the possibility that such changes
will be made, promotes insecurity and instability in
parenting arrangements. On the other hand, an inflex-
ible approach to modification can perpetuate arrange-
ments that have proven unsatisfactory or reduce a
parent’s incentive to agree to modified arrangements that
would benefit the child. Given the risks, no approach to
this issue is.witheytdifficulty. .

This Chapter resolves the tension with a layered set
of rules that recognize the need for stability in most cir-
cumstances, along with the desirability of flexibility in
certain specified situations and the inappropriateness
of modification others. As a general rule, significant ju-
dicial modification of a permanent parenting plan is al-
lowed under this section only upon a showing of (1) a
substantial change in the circumstances on which the
parenting plan was based at makes modification nec-
essary to the child's welfare, excluding changes in eco-
nomic or marital status, or in caretaking arrangements;
or (2) harm to the child. Modification is more readily avail-
able, under a iess strict standard, in four specific cir-
cumstances: (1) changes agreed to by the parents, (2)
changes in the actual arrangements under which the child
has been receiving care without objection by the parent
opposing the modification; (3) minor modifications in the
plan; (4) the attainment of the age specified in a uniform
rule of statewide application under §2.08(1)(b) of a child
who has a firm and reasonable preference for a different
residential arrangement. See §2.16. Other special rules
are designed to strike a balance between stability and
flexibility in a child’s residential arrangements in the par-
ticular context of a parent'’s relocation. See §2.17. . ..

§2.16 Modification without showing of
changed circumstances

(1) The court should modify a parenting plan in
accordance with a parental agreement, unless it finds
that the agreement is not knowing or voluntary, or
would be harmful to the child.

(2) The court may modify a parenting plan with-
out a showing of changed circumstances otherwise re-
quired by §2.15(1) if the modification is in the child's
best interests and

(a) reflects the de facto arrangement under
which the child has been receiving care, without
parental objection, for the six months preceding
filing of the petition for modification, provided the
arrangement is not the result of a parent's acquies-
cence resulting from domestic violence or from
other conditions or circumstances thatimpeded the
parent’s capacity to give meaningful consent;

(b) constitutes a minor modification in the
plan;

(c) isnecessary to accommodate the firm pref-
erences of a child who has attained the age speci-
fied pursuant to §2.08(1)(b); or

(d) isnecessaryto change a parenting plan that
was based on an agreement that the court would not
have ordered under §2.06 had the court been aware
ofthe circumstancesat the time the plan was ordered,
if modification is sought under this section within
six months of the issuance of the parenting plan.

§2.17 Relocation of a parent

{1) The relocation of a parent constitutes a sub-
stantial change in circumstances under §2.15(1) only
wih e relacation significantly impairs either .
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parent’s ability to exercise responsibilities the parent
has been exercising or attempting to exercise under
the parenting plan.

(2) Unlessotherwise ordered by the court, a parent
who has responsibility under a parenting plan who
changes, or intends to change, residences for more than
90 days should give a minimum of 60 days’ advance
notice, or the earliest notice practicable under the cir-
cumstances, to any other parent with responsibility
under the same parenting plan. Notice should include
all of the following:

(a) the intended date of the relocation,

" (b) the address of the intended new residence,
(c) the specific reasons for the intended relo-
cation, ' :

(d) a proposal for how custodial responsibility
should be modified, if necessary, in light of the in-
tended move.

" A court may consider a failure to comply with the
notice requirements of this section without good cause
as a factor in determining whether the relocation is in
good faith under Paragraph (4), and as a basis for award-
ing reasonable éxpenses and reasonable attorney’s fees
attributable to such failure.

(3) When changed circurnstances are shown under
Paragraph (1), if practical the court should revise the
parenting plan to accommodate the relocation with-
out changing the proportion of custodial responsibili-
ties each parent is exercising.

(4) When a relocation constituting changed cir-
cumstances under Paragraph (1) renders it impractical
to maintain the same proportion of custodial respon-
sibility to each parent, the court should modify the
parenting plan in accordance with the child’s best in-
terests, as defined in §2.08 and §2.09, and in accor-
dance with the following principles:

(@) The court should allow a parent who has
been exercising the clear majority of custodial re-
sponsibility to relocate with the child if that parent
shows that the relocation is for a valid purpose, in
good faith, and to a location that is reasonable in
light of the purpose.

(i) For purposes of this Paragraph, what is

a “clear majority” of custodial responsibility

should be established through a rule of state-

wide application.
(if) Forpurposes of this Paragraph, thecourt
. should recognize any of the following purposes
for a relocation as valid: (1) to be close to sig-

nificant family or other sources of support, (2)

to address significant health problems, (3) to

protect the safety of the child or another mem-
ber of the child’s household from a significant
risk of harm, (4) to pursue a significant employ-
ment or educational opportunity, (5) to be
with one’s spouse or domestic partner who
lives in, or is pursuing a significant employ-
ment or educational opportunity in, the new
location, (6) to significantly improve the
family's quality of life. The relocating parent
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should have the burden of proving the validm
LA

ity of any other purpose. .

(iii) The court should find that a move for a
valid purpose is reasonable unless its purpose is
shown to be substantially achievable without
moving, or by moving to a location that is sub-
stantially less disruptive of the other parent’s
relationship to the child.

(b) If a parent who has been exercising the clear
majority of custodial responsibility does not estab-
lish that the purpose for that parent’s relocation is
valid, in good faith, and to a location that is reason-
able in light of the purpose, the court should order
the plan modifications most consistent with the
child’s best interests. Among the modifications the
court should consider is a reallocation of primary
custodial responsibility, effective if and when the re-
location occurs, but such a reallocation should not
beordered if the relocating parent demonstrates that
the child’s best interests would be served by the
child’s relocation with the parent.

(c) Ifneitherparent has been exercising a clear
majority of custodial responsibility for thechild, the
court should modify the plan in accordance with
the child’s best interests, taking intoaccountall rel-
evant factors including the effects of the relocation
on the child.

(d) The court should deny the request of a par-
ent for a reallocation of custodial responsibility to

enable the parent to relocate with the child if the—~

parent has been exercising substantially less custodiz
responsibility for the child than the other parent, un-
less the relocating parent demonstrates that the real-
location is necessary to prevent harm to the child.

(e) The courtshould minimize the impairment
to parent-child relationship caused by a parent’s re-
location through alternative arrangements for the
exercise of custodial responsibility appropriate to
the parents’ resources and circumstances and the
developmental level of the child.

COMMENT

a. In general. The relocation of a parent, or both
parents, is a circumstance that frequently follows divorce.
The ability to change one’s area of residence is an im-
portant individual right. So is having access to one's
child. When two parents have been exercising continu-
ing care and responsibility for a child, the relocation of
one of them puts these two interests in sometimes ir-
reconcilable conflict.

in resolving the conflict between parents when one
or both of them wish to relocate, courts have used a
variety of tests, none of which is fully satisfactory. Some
tests attach little value to the relocating parent’s needs;
others ignore what may amount to substantial conse-
quences to the nonmoving parent. Balancing tests leave
courts to pin their own value on the competing interests
in an individual case, making objectivity and consistency —
extremely difficult.
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This section treats any relocation that significantly im-
pairs the exercise of a parent’s custodial responsibility as
a substantial change in circumstances, thereby justifying
review of the custodial arrangements. See Paragraph (1).
Upon review, if the relocating parent has been exercising
the clear majority of custodial responsibility for the child,

. that parent is allowed to relocate with the child without a

specific showing of the benefits to the child, as long as
the relocation is for a valid purpose, in good faith, and to
a location that is reasonable in light of the purpose. See
Paragraph (4)(a). If the purpose for the modification is not
valid or the iocation not reasonabie and the nonmoving
parent is witling and fit to assume primary custodial re-
sponsibility, the court may reallocate primary custodial
responsibility to the nonrelocating parent, unless it finds
that the child’s interests would be best served by remain-
ing with the relocating parent. See Paragraph (4)(b). Like-
wise, if the parents have been sharing custodial respon-
sibility more or less equally, past caretaking pattems are
not dispositive, and the court may modify the custodial
amangements under the best-interests test. See Paragraph
{4)(c). Finally, a parent who has been exercising substan-

ally less custodial responsibility for the child than the
other parent may not relocate with the child, uniess that
parent demonstrates that the reiocation is necessary to
prevent harm to the child. See Paragraph (4)(d). Whatever
effects a relocation may have on the allocation of primary
custodial responsibility, the court should attempt to mini-
mize the effects of a relocation through atternative arrange-
ments that are consistent with the parents’ resources and
the child’s needs. See Paragraph (4){e). . . .

TOPIC 5. ALLOCATIONS OF
RESPONSIBILITY TO INDIVIDUALS
OTHER THAN LEGAL PARENTS

§2.18 Allocations of responsibility to
individuals other than legal parents
(1) The court should allocate responsibility to a le-
gal parent, a parent by estoppel, or a de facto parent as
defined in §2.03, in accordance with the same stan-
dards set forth in §§2.08 through 2.12, except that
(a) it should not allocate the majority of custo-
dial responsibility to a de facto parent over the ob-
jection of a legal parent or a parent by estoppel who
is fit and willing to assume the majority of custo-
dial responsibility unless
(i) the legal parent or parent by estoppel
has not been performing a reasonable share of
parenting functions, as defined in §2.03(6), or
(ii) the available alternatives would cause
harm to the child; and
(b) it should limit or deny an allocation other-
wise to be made if, in light of the number of other
individuals to be allocated responsibility, the allo-
cation would be impractical in light of the objec-
tives of this Chapter.
..(2) Acourt should not allocate responsibility to an
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pel, or a de facto parent, over a parent’s objection, if
that parent is fit and willing to care for the child, un-
less any of the following circumstances exist:

" (a) theindividualisagrandparent or other rela-
tive who has developed a significant relationship
with the child and

(i) the parent objecting to the allocation
has not been performing a reasonable share of
parenting functions for the child; and

(ii) if thereisanother legal parent or parent
by estoppel, that parent is unable or unwilling
to care for the child, or consents to the alloca-
tion;

(b) the individual is a biological parent of the
child who is not the child’s legal parent but who
has an agreement with a legal parent under which
the individual retained some parental rights or re-
sponsibilities;

(c) theavailable alternatives would cause harm
to the child.

TOPIC 6. ENFORCEMENT OF
PARENTING PLANS

§2.19 Enforcement of parenting plans

(1) If, upon a complaint from an individual with
responsibility under a parenting plan, the court finds
that another individual intentionally and without
good cause violated a provision of a court-ordered
parenting plan, it should enforce the remedies speci-
fied in the plan or, if no remedies are specified or they
are inadequate, it should find that the plan has been
violated and order an appropriate remedy, which may
include one or more of the following:

(a) in the case of interference with the exercise
of custodial responsibility for a child by the other
parent, an award of substitute time for that parent
to make up for time missed with the child;

(b) in the case of missed time by a parent, an
award of costs in recognition of lost opportunities
by the other parent, child-care costs, and other rea-
sonable expenses in connection with the missed
time;

(c) a modification of the plan, if the require-
ments foramodification are met under §2.15, §2.16,
or §2.17;

(d) an order that the parent who violated the
plan obtain appropriate counseling;

(e) anaward of court costs, reasonable attorney’s
fees, and any other reasonable expenses in enforc-
ing the plan;

(f) any other appropriate remedy.

(2) Except as provided in a jointly submitted plan
that has been ordered by the court, the court should
treat obligations established in a parenting plan as in-
dependent obligations, and it should not recognize as
a defense to an action under this section by one parent
that the other parent failed to meet obligations under

~aparentingplan or child-supportorder.- . .-
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(3) Acourtmay treatan agreement between parents
to depart from a parenting plan as a defense to a claim
that the plan has been violated, even though the agree-
ment was not made part of a court order, but only as to
acts or omissions consistent with the agreement that oc-
cur before the agreement is disaffirmed by either parent.

CHAPTER 4. DIVISION OF
PROPERTY UPON DISSOLUTION

TOPIC 1. INTRODUCTORY PROVISIONS

§4.01 Scope of Chapter 4

(1) This Chapter sets forth principles for dividing
property between spouses at the dissolution of their
marriage.

{(2) The enforceability of agreements between
spouses or prospective spouses concerning the division
of their property is governed by Chapter 7 and not by
this Chapter.

§4.02 Objective of Principles Governing the
Division of Property

The objective of this Chapter is to allocate property
by principles

(1) that respect both spousal ownership rights in
their property and the equitable claims that each
spouse has on the property in consequence of their
marital relationship;

(2) thatfacilitate the satisfaction of obligations the
spouses have under Chapter 3 to support their children
and under Chapter S to share equitably in the finan-
cial losses arising from the dissolution of their mar-
riage; and

(3) that are consistent and predictable in appli-
cation.

TOPIC 2. DEFINITION AND
CHARACTERIZATION OF PROPERTY

§4.03 Definition of marital and separate
property

(1) Property acquired during marriage is marital
property, except as otherwise expressly provided in this
Chapter.

(2) Inheritances, including bequests and devises,
and gifts from third parties, are the separate property of
the acquiring spouse even if acquired during marriage.

(3) Property received in exchange for separate prop-
ertyis separate property even ifacquired during marriage.

{4) Property acquired during marriagebutafter the
parties have commenced living apart pursuant to ei-
ther a written separation agreement or a judicial de-
cree, is the separate property of the acquiring spouse
unless the agreement or decree specifies otherwise.

(5) For the purpose of this section “during mar-
riage” means after the commencement of marriageand
before the filing and service of a petition for dissolu-
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tion (if that petition ultimately results in a decree dis;
solving the marriage), unless there are facts, set forth
in written findings of the trial court (§1.02), establish-{
ing that use of another date is necessary to avoid a sub-
stantial injustice.

(6) Property acquired during a relationship be-
tween the spouses that immediately preceded their
marriage, and which was a domestic-partner relation-
ship as defined by §6.03, is treated as if it were acquired
during the marriage.

§4.04 Income from and appreciation of
separate property

(1) Both income during marriage from separate
property, and the appreciation in value during mar-
riage of separate property, are marital property to the
extent the underlying asset is subsequently recharac-
terized as marital property, pursuant to §4.12.

(2) Both income during marriage from separate
property, and the appreciation in value during mar-
riage of separate property, are marital property to the
extent the income or appreciation is attributable to ei-
ther spouse’s labor during marriage, pursuant to §4.05.

(3) Income from and appreciation of separate prop-
erty are separate property if they are not marital prop-
erty under Paragraph (1) or (2).

§4.05 Enhancement of separate property by
marital labor

(1) A portion of any increase in the value of sepa-
rate property is marital property whenever either __
spouse has devoted substantial time during marriag
to the property’s management or preservation.

(2) The increase in value of separate property over
the course of the marriage is measured by the differ-
ence between the market value of the property when
acquired, or at the beginning of the marriage, if later,
and the market value of the property when sold, or at
the end of the marriage, if sooner.

(3) Theportion of theincrease in value that is mar-
tial property under Paragraph (1) is the difference be-
tween the actual amount by which the property has
increased in value, and the amount by which capital
of the same value would have increased over the same
time period if invested in assets of relative safety requir-
ing little management.

§4.06 Property acquired in exchange for
marital and separate property

(1) Property acquired during marriage in exchange
for other property is presumed to be marital property.

{a) The presumption of Paragraph (1) is rebutted
by evidence that the consideration for the acquired
property included a spouse’s separate property.

{b) If the presumption is rebutted, the acquired
property consists of marital- and separate-property
shares in proportion to the vaiue of the marital and
separate property for which it was exchanged.

(2) Property acquired on credit during marriage is
presumed to be marital property.

L —
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(a) The presumption of Paragraph (2) is rebut-
ted by evidence that the down payment, or any pay-
ments that reduce theloan's principal balance, were
made from a spouse’s separate property.

(b) If the presumption is rebutted as described in
Paragraph (2)(a), the acquired property consists of
marital and separate shares in proportion to the value
of the marital and separate property that was applied
to the down payment or to reduce the debt. Payments
not shown to have been made from separate property
are treated as having been made from marital property.

(c) The presumption of Paragraph (2) is rebut-
ted by evidence that neither spouse has personal li-
ability for the loan and that, under the terms of the
loan instrument and governing law, the creditor’s
sole recourse for nonpayment is against one spouse’s
separate property.

(d) If the presumption is rebutted as described
in Paragraph (2)(c),

(@) the acquired property is the separate
property of the spouse who owns the separate
property that the creditor may reach, except that

(ii) if either the down payment, or reduc-
tions in the principal balance of the loan, were
made from marital property, the acquired prop-
erty consists of marital and separate shares in
proportion to the value of the marital and sepa-
rate property that was applied to the debt or
down payment. Any paymentsnotshown tohave
been made from separate property are treated as
having been made from marital property.

(3) Property acquired on credit before marriage is
presumed to be the separate property of the acquiring
spouse, except that the acquired property is marital
property to the extent the principal balance of theloan
is reduced with payments made from marital property.

(4) Any presumption under this section is also re-
butted by evidence that the spouses shared an inten-
tion concerning the characterization of the property
that is inconsistent with the presumption.

. §4.07 Earning capacity and goodwill
—T) Spousal earning capacity, spousal skills, and
earnings from post-dissolution spousal labor, are not
marital property.
2) Occupational licenses and educational degrees
are not marital property.

(3) Business goodwill and professional goodwill
earned during marriage are marital property to the ex-
tent they have value apart from the value of spousal
earning capacity, spousal skills, or post-dissolution
spousal labor.

(a) Evidence of an increment during marriage
in the market value of business or professional good-
will establishes the existence of divisible marital
property in that amount except to the extent that
market value includes the value of post-dissolution
spousal labor.

(b) Business or professional goodwill thatis not

marketable is nevertheless marital property tothe’

extenta value can be established for it that does not
include the value of spousal earning capacity, spou-
sal skills, or post-dissolution spousal labor.

§4.08 Deferred or contingent earnings and
wage substitutes

(1) Property earned by labor performed during mar-
riage is marital property whether received before, dur-
ing, or after the marriage. Property earned by labor
not performed during marriage is the separate prop-
erty of the laboring spouse even if received during
marriage.

(a) Vested pension rights are marital property
to the extent they are earned during the marriage.

(b) Contingentreturnson labor performed dur-
ing marriage, including unvested pension rights,
choices in action, and compensation contingent on
post-dissolution events, are marital property to the
extent they are earned during the marriage.

(2) Benefitsreceived as compensation for a loss take
their character from the asset they replace.

(a) Insurance proceeds and personal-injury re-
coveries are marital property to the extent that en-
titlement to them arises from the loss of a marital
asset, including income that the beneficiary-spouse
would have earned during the marriage. The disso-
lution court may make a reasonable allocation of
an undifferentiated award between its marital- and
separate-property components.

(b) Disability pay and workers’ compensation
payments are marital property to the extent they
replace income or benefits the recipient would have
earned during the marriage but for the qualifying
disability or injury. :

(3) Wherethe value of the marital-property portion
of a spouse’s entitlement to future payments can be de-
termined at dissolution, the court may include it in
reckoning the worth of the marital property assigned
to each spouse. Where the value of the future payments
is not known at the time of dissolution, where their
receipt is contingent on future events or not reason-
ably assured, or where for other reasons it is not equi-
table under the circumstances to include their value
in the property assignied at the time of dissolution, the
court may decline to do so, and instead either

(a) fix the spouses’ respective shares in such
future payments if and when received, or,

(b) if it is not possible to fix their share at the
time of dissolution, reserve jurisdiction to make an
appropriate order at the earliest practical date.

TOPIC 3. ALLOCATION OF PROPERTY ON
DISSOLUTION OF MARRIAGE

$4.09 Division of marital property generally
(1) Except as provided in Paragraph (2) of this sec-

tion, marital property and marital debts are divided at

dissolution so that the spouses receive net shares equal

.in value, althoughnot necessarilyidentical in kind.
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(2) Thespouses are allocated net shares of the mari-
tal property or debts that are unequal in value if, and
only if, one or more of the following is true:

() Pursuant to §5.10, §5.11, or §5.14, the court
compensates a spouse for aloss recognized in Chap-
ter 5, in whole or in part, with an enhanced share
of the marital property.

(b) Pursuant to §4.10, the court allows one
spouse an enhanced share of the marital property
because the other spouse previously made an im-
proper disposition of some portion of it.

(c) Marital debts exceed marital assets, and it is
justand equitable to assign the excess debt unequally,
because of a significant disparity in the spouses’ fi-
nancial capacity, their participation in the decision
to incur the debt, or their consumption of the goods
or services that the debt was incurred to acquire.

(d) Debt hasbeen incurred to financea spouse’s
education, in which case it is treated as the separate
obligation of the spouse whose education it fi-
nanced.

(3) When a “deferred-sale-of-family-residence or-
der” is made under §3.11, any resulting enhancement
in the residential parent’s property share is additional
child support, whether or not it is recognized as such
in the formal child-support award, and therefore no
adjustment is required under this section to offset it.

§4.10 Financial misconduct as grounds for
unequal division of marital property

(1) If one spouse, without the other spouse’s con-
sent, has made gifts of marital property to third par-
ties thatare substantial relative to the total value of the
marital property at the time of the gift, the court should
augment the other spouse’s share of the remaining
marital property by one-half of the value of such gifts.
This Paragraph applies only to gifts made after a date
that is set by counting back, from the date on which
the dissolution petition is served, a fixed period of time
specified in a rule of statewide application.

(2) If marital property is lost, expended, or de-
stroyed through the intentional misconduct of one
spouse, the court should augment the other spouse’s
share of the remaining marital property by one-half
the value of the lost or destroyed property. This Para-
graph applies only to misconduct after a date that is
set by counting back, from the date on which the dis-
solution petition is served, a fixed period of time speci-
fied in a rule of statewide application.

(3) If marital property is lost or destroyed through
the negligence of one spouse, the court should aug-
ment the other spouse’s share of the remaining mari-
tal property by one-half the value of the lost or de-
stroyed property. This Paragraph applies only to
negligence that took place after service of the dissolu-
tion petition.

(4) If a spouse is entitled to a remedy under Para-
graph (1) or (2), or would have been entitled to a rem-
edy had concealed or conveyed property not been re-
covered, the court should enlarge that spouse’s share
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of the marital property by an amount sufficient to off.

set all reasonable costs, including professional fees, 7 '}

which that spouse incurred to establish or remedy the
improper concealment or conveyance, whenever the
court also finds that the other spouse’s concealment
or conveyance either

(a) had the purpose of denying the first spouse
his or her share of the marital property at dissolu-
tion, or

(b) was undertaken with knowledge that such
denial was its likely effect.

(5) Paragraphs (1), (2), and (3) may be applied to
gifts, misconduct, or neglect that occurred prior to the
date specified in the statewide rule required under
those sections, if facts set forth in written findings of
the trial court (§1.02) establish that their application
to the earlier incidents is necessary to avoid a substan-
tial injustice.

(6) If there is insufficient marital property for an
adjustment in its allocation to provide the appropriate
remedy under this section, the court may achieve an
equivalent result by ’

(a) making an award to one spouse of some
portion of the other’s separate property, as allowed
under §4.11, or, if the available separate property is
also inadequate for this purpose,

(b) requiring one spouse to make equitable re-
imbursement to the other in such installment pay-
ments as the court judges equitable in light of the
financial capacity and other obligations of the
spouse making reimbursement.

§4.11 Separateproperty

(1) In every dissolution of marriage, all separate
property should be assigned to its owner, except that
when there is insufficient marital property to permit
the reimbursement that would otherwise be required
under §4.10, the court may reassign the spouses’ sepa-
rate property in order to achieve the equivalent resuit.

(2) Separate property that is recharacterized as
marital property under §4.12 is allocated between the
spouses under §4.09 and not under this section.

§4.12 Recharacterization of separate
property as marital property at the
dissolution of long-term marriage
(1) In marriages that exceed a minimum duration
specified in a rule of statewide application, a portion
of the separate property that each spouse held at the
time of their marriage should be recharacterized at dis-
solution as marital property.
(a) The percentage of separate property that is
recharacterized asmarital property under Paragraph
(1) should be determined by the duration of the
marriage, according to a formula specified in a rule
of statewide application.
(b) The formula should specify a marital dura-
tion at which the full value of the separate property
held by the spouses at the time of their marriage is

recharacterized at dissolution as marital property. ~
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(2) Aportion of separate property acquired by each
spouse during marriage should be recharacterized at
dissolution as marital property if, at the time of disso-
lution, both the marital duration, and the time since
the property’s acquisition (the “holding period”), ex-
ceed the minimum length specified for each in a rule
of statewide application.

(a) The percentage of separate property that is
recharacterized as marital property under Paragraph
(2) should be determined by a formula, specified in
a rule of statewide application, that takes into ac-
count both the marital duration and the holding
period of the property in question.

(b) The formula should specify a marital dura-
tion and holding period at which the full value of
the property is recharacterized at dissolution as
marital property.

(3) For the purpose of this section, any apprecia-
tion in the value of separate property, or income from
it, that would otherwise itself be separate property, is
treated as having been acquired at the same time as the
underlying asset, and any asset acquired in exchange
for separate property is treated as having been acquired
as of the time its predecessor asset was acquired.

(4) A spouse should be able to avoid the applica-
tion of this section to gifts or inheritances received
during marriage by giving written notice of that inten-
tion to the other spouse within a time period follow-
ing the property’s receipt that is specified in a rule of
statewide application.

(5) The provision of a will or deed of gift specifying
that a bequest or gift is not subject to claims under this
section should be given effect.

(6) This section should not apply to separate prop-
erty if, as set forth in written findings of the trial court
(§1.02), preservation of the property’s separate char-
acter is necessary to avoid substantial injustice.

COMMENT

a. General Rationale. This section gives spouses
in long-term marriages a share, at dissolution, in one
another’s separate property. According to the principle
set forth in Paragraph (1)(a), that share increases with
the length of their marriage. The share begins at zero
in the marriage’s earliest years. Serious inequities
could result in the short-term marriage if the rule were
otherwise. As the marriage lengthens, however, the
equities change. After many years of marriage,
spouses typically do not think of their separate-prop-
erty assets as separate, even if they would be so clas-
sified under the technical property rules. Both spouses
are likely to believe, for example, that such assets will
be available to provide for their joint retirement, for a
medical crisis of either spouse, or for other personal
emergencies. The longer the marriage, the more likely
it is that the spouses will have made decisions about
their employment or the use of their marital assets that
are premised in part on such expectations about the
separate property of both spouses. if the marriage

ends with the death of the wealthier spouse, the com-
mon law has traditionally provided the remedy of a
forced share for survivors not otherwise provided for.
The 1990 revision of the Uniform Probate Code gradu-
ally enlarges the spouse’s forced share with the dura-
tion of the marriage according to a mechanical for-
mula. Section 4.12 of these Principles provides an
analogous remedy when the marriage ends with dis-
solution rather than death. .

States that distinguish between marital and separate
property generally do not have provisions under which
the character of separate property changes with the
passage of time. However, some states make no dis-
tinction between separate and maritai property, and per-
mit their courts to award any property owned by either
spouse to the other. In practice, it appears that the longer
the marital duration, the more likely are courts in these
states to allocate a portion of one spouse’s premarital
or inherited property to the other spouse. This section
reaches a similar resuft. . . .

CHAPTER 5. COMPENSATORY
SPOUSAL PAYMENTS

TOPIC 1. INTRODUCTORY PROVISIONS

§5.01 Scope

(1) This Chapter sets forth the principles that gov-
ern financial claims between spouses arising in the dis-
solution of their marriage, other than claims for a share
in their property or for support of their children.

(2) The enforceability of agreements between
spouses or prospective spouses concerning financial
claims otherwise arising under this Chapter is governed
by Chapter 7 and not by this Chapter.

(3) Theenforcement of judgmentsisnot within the
scope of this Chapter, but an order for periodic payments
rendered pursuant to the principles set forth in this
Chapter should be enforceable by all of the remedies
available for enforcement of child-support awards.

§5.02 Objective

(1) The objective of this Chapter is to allocate fi-
nancial Josses that arise at the dissolution of a marriage
according to equitable principles that are consistent
and predictable in application.

(2) Losses are allocated under this Chapter without
regard to marital misconduct, but nothing in this
Chapter is intended to foreclose a spouse from bring-
ing a claim recognized under other law for injuries aris-
ing from conduct that occurred during the marriage.

(3) Equitable principles of loss recognition and al-
location should take into account all of the following:

(@) The loss of earning capacity arising from a
spouse’s disproportionate share of caretaking re-
sponsibilities for children or other persons to whom
the spouses have a moral obligation;

(b) Losses thatarise from the changesin life op-
portunities and expectations caused by the adjust-
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ments individuals ordinarily make over the course
of a long marital relationship;

(c) Disparities in the financial impact of a
short marital relationship on the spouses’ post-di-
vorce lives, as compared to their situation prior to
marriage;

(d) The primacy of the income earner’s claim
to benefit from the fruits of his or her own labor, as
compared to claims of a former spouse.

COMMENT

a. Compensation for losses rather than meeting
needs. The division of one household into two typi-
cally creates financial losses for the spouses. Without re-
allocation, these losses are not likely to fall equitably as
between them. Such equitable reallocation is therefore
the principal objective of this Chapter. The division of prop-
erty and the provision of child support already reallocate
some of the financial (osses arising from divorce, but in
many divorces there are additional financial losses that
these remedies do not address. Not all of these addi-
tional losses give rise to claims between the spouses for
compensation, but equity requires that many do. This
Chapter identifies these compensabie financial losses.

The measurement of compensable losses arising at
dissolution requires defining the baseline against which
to judge the claimant’s financial status at dissolution.
The sections that follow in Topics 2 and 3 generally adopt
the marital living standard as the appropriate baseline in
longer marriages, and each spouse's, premarital living
standard as the appropriate baseline in shorter mar-
riages. The divorced person may find himself or herself
worse off than during the marriage, but better off than
before it. In that case, the choice of baseline determines
whether the same objective situation is seen as a loss
or a gain. For the same reason, a principle that compen-
sates a spouse for loss of the marital living standard
could instead be said to protect the gain in living stan-
dard that spouse obtained from the marriage. The choice
of language is of course less important than the under-
lying rule it describes. That rule, as implemented in this
Chapter, ties the degree of protection against loss of
marital living standard to two factors primarily: the
marriage’s duration (§5.04) and the duration of the period
during which the claimant was the primary caretaker of
the marital children (§5.05). Because losses are shared,
the compensabie loss is not equal to the entire ioss of
living standard in many cases. Losses other than the
marital living standard may be compensable without re-
gard to the marital duration or the duration of the care-
taking period. Section 5.03 iists the compensabie losses
and identifies the section that addresses each in detail.
The rationale for the selection and measurement of each
compensable loss is provided in the identified section.

Counterparts can be found in the existing law of ali-
mony (or as many states now call it, “maintenance”) for
each of the losses recognized in this Chapter. But, be-
cause the modern law of alimony has no coherent ratio-
nale, its application varies considerably both among and
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within jurisdictions. Early in the no-fault reform era, one
influential formulation described afimony as an award
meant to provide support for the spouse in “need” who
is “unable to support himself through appropriate em-
ployment.” Uniform Marriage and Divorce Act, §308(a)(1)
and (2). With time, it has become apparent that this con-
ception of alimony’s purpose has two principal difficul-
ties. There is first the failure to provide any satisfactory
explanation for placing the obligation to support needy
individuals on their former spouses rather than on their
parents, their children, their friends, or society in gen-
eral. The absence of any explanation for requiring an
individual to meet the needs of a former spouse leads
inevitably to the second problem, the law’s historic in-
ability to provide any consistent principle for determin-
ing when, and to what extent, a former spouse is “in
need.” We cannot choose among the many possible defi-
nitions of need if we do not know the reason for impos-
ing the obligation to meet it. Some judicial opinions find
the alimony claimant in “need” only if unable to provide
for her basic necessities, others if the claimant is unable
to support himself at a moderate middle-class levei, and
still others whenever the claimant is unable to sustain
the living standard enjoyed during the marriage even if it
was lavish. Some opinions suggest that the measure
the claimant’s need will vary with the identity of his former
spouse or the length of his marriage.

These results cannot be harmonized if need is re-
tained as the central concept, for there is nothing to ex-
plain why its definition should vary among these cases.
The inference is that the explanation for alimony is some-
thing other than the relief of need. The gradual realiza-
tion of this point can be seen in the great number of
modern decisions allowing alimony awards without re-
quiring need as the court itself would define it, and in
other decisions terminating alimony awards despite the
claimant’s continued need.

The principal conceptual innovation of this Chapter
is therefore to recharacterize the remedy it provides as
compensation for loss rather than relief of need. A spouse
frequently seems in need at the conclusion of a mar-
riage because its dissolution imposes a particularly se-
vere Joss on him or her. The intuition that the former
spouse has an obligation to meet that need arises from
the perception that the need results from the unfair allo-
cation of the financial losses arising from the marital fail-
ure. This perception explains why we have alimony, and
why all alimony claims cannot be adjudicated by refer-
ence to a single standard of need. If the payment’s jus-
tification is-not relief of need but the equitable realloca-
tion of the losses arising from the maritat failure, then
need is not an appropriate eligibifity requirement for the
award. While many persons who have suffered an ineg-
vitable financial loss will be in need, others will not, and
the remainder will vary in their degree of need. At the
same time, some formerly married individuals may find
themselves in need for reascns unrelated to the mar-
riage and its subsequent dissolution. in that case, there
may be no basis for imposing a special obligation to
meet that need on their former spouses.
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This recharacterization of the remedy requires replac-
ing the terms “alimony” and “maintenance,” which are
both associated historically with relief of need. The term
“compensatory payment” or “compensatory award” is
therefore employed instead. This change in terms should
not obscure the fact that the advantage derived from
grounding compensatory payments on a principie of loss
rather than need is less the alteration of existing prac-
tices than the explanation of them. The categories of
compensable loss bear a close factual relationship to
fact patterns that often yield alimony awards in existing
law. But focusing on loss permits more coherent defini-
tion of the cases qualifying for compensatory payments
than is possible in a system judging all claims on the
single but ill-defined goal of relieving need. The shift in
analysis from need to loss thus facilitates more precise
rules of adjudication, with a correspondingly reduced
disparity of result. See Comment d.

Equally important, recharacterizing the award’s pur-
pose from the relief of need to the equitable allocation
of loss transforms the claimant's petition from a plea
for help to, a claim of entitiement. Although conceptual

;onfusion over the grounds for alimony has undoubt-
edly contributed to mistaken judgments in both direc-
tions, inadequate or missing awards have been the
more frequent problem. This failure of alimony has cre-
ated pressure to expand the relief available through the
division of property so as to reach claims for which
that remedy is ill-suited. Reconceptualizing alimony as
compensatory payments for losses arising from the
marriage and its failure establishes it as an entitlement
providing a more reliable remedy for the divorce-re-
lated financial claims.

b. Limitation to financial losses. This Chapter
provides for the equitable allocation of the financial losses
arising from divorce. Divorce also imposes emotional
losses and emotional gains, but these Principles do not
recognize these as an element of awards. The reasons
for this exclusion are pragmatic as well, as principled.
The pains and joys that individuals find from divorce are

no commensurable with its financial costs, so that there

is no method for determining the extent to which com-
pensation for a financial loss should be reduced or en-
larged to refiect nonfinancial gains or losses. Any effort
to consider the emotional consequences of divorce
would also require evaluation of the parties’ marital con-
duct. A spouse may experience relief or even joy from
having terminated an oppressive marriage, but we pre-

sumably would not wish to reduce that spouse’s finan- -

cial claims by assigning monetary value to these emo-
tional gains. So also if joy came from the freedom to
pursue an intimate relationship with a third person that
had begun during the marriage, unless we distinguish
the cases on grounds of fault. These same examples
could of course be offered with the genders reversed.

The point is nonetheiess the same: To include consider-

ation of emotional losses and gains would require a more
ination, of maital. misconduy iohtthi

PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION

Similar reasoning requires exclusion of the emotional
loss sometimes borne by the noncustodial spouse who
suffers estrangement from the marital children. Here, too,
there is no common scale on which to weigh this es-
trangement and the spouses’ financial losses. Moreover,
the equitable weight of the noncustodial spouse’s claim
may depend upon whether the estrangement resutts from
the custodial arrangement or the claimant's own con-
duct, yet that distinction would result in many of the same
difficulties that counsel against marital fault adjudica-
tions. Finally, the parent’s emotional disengagement from
the marital children may have benefits as well as bur-
dens, and the noncustodial spouse’'s emotional loss
could not be considered in isolation from these other
emotional consequences of the custodial arrangements.
Taking full account of the emotional effects would re-
quire the court to gauge the net emotional outcome for
each parent, and then compare them to one another.
These Principles therefore exclude claims of emotional
loss by the noncustodial parent, just as other nonfinan-
cial losses are excluded.

c. Limitation to losses arising from disso~
lution. The remedies provided by section aim at an
equitable allocation of the losses that are realized when
one household is divided into two. They are not meant
to provide compensation for inequities in the spousal
give and take during the marriage. Divorcing individuals
are likely to believe that the allocation of resources and
responsibilities during their marriage was unfair. it would
seem certain that some are correct. But the divorce law
cannot provide general relief for unfair conduct in mar-
riage. Married couples spend their funds on many joint
consumption items — homes, vacations, automobiles,
entertainment, meals — the value of which are impos-
sible to locate between the spouses even though some
will have been purchased primarily for their utility to one
spouse, others for their utility to the other. The same is
true of all activities during marriage that affect both
spouses.

The no-fault divorce law of most states gives
spouses the legai power to terminate the marriage uni-
laterally. tn principie, this power makes it impossible
for either spouse to impose an inequitable arrangement
on the other, at least in the long term. In practice, this
may not be true. Parties may be bound together by
nonlegal ties that keep persons in unhappy relation-
ships. There is little the law can do to alter that. The
law can, however, ensure that parties are not bound to
exploitative relationships by fegal rules that piace on
them an unfair share of the losses that would arise if
they divorce. A no-fault divorce law therefore requires
concurrent remedies providing an equitable realioca-
tion of those losses.

d. Consistency and predictability in appli-
cation. The vague standards governing alimony in
most existing law yields inconsistent and unpredictable
adjudication. The analogous probiem for chiid-support
wards was resolved by the widespread adoption of
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have been employed in some states, they have not been
widely adopted. Alimony is more resistant to guidelines
because marriage does not alone establish an alimony
obligation, in the way that parenthood alone establishes
a child-support obligation. The benefits of predictability
and consistency that can achieved with guidelines there-
fore require the prior establishment of a coherent ratio-
nale for requiring the award and accompanying rules for
identifying eligible claimants. Satisfaction of these re-
quirements, and thus achievement of the objective of
consistency and predictability, is facilitated by
reconceptualizing the award as compensation for loss
rather than as relief of need. See Comment a.

e. Exclusion of marital misconduct. Paragraph (2)
excludes consideration of marital misconduct in the eg-
uitable allocation of the financial losses arising at disso-
lution. This is consistent with the position of the Uniform
Marriage and Divorce Act and of approximately half of
the states. Nonfinancial losses are not compensabte at
dissolution in any event, see Comment b, and financial
losses are compensable without regard to whether they
arise from the other spouse's misconduct. In most states,
individuals may bring tort actions to recover for physical
and emotional losses arising from the intentional or neg-
ligent conduct of their spouse, and the exclusion of
marital misconduct from consideration in dissolution pro-
ceedings does not bar such tort claims. For amore com-
plete statement of the rationale underlying the exclu-
sion of marital misconduct from dissolution proceedings,
see Chapter 1, Topic 2.

f. Factors to consider in an equitable allocation
of losses. Paragraph (3) sets out four essential com-
ponents of an equitable allocation of the financial losses
at dissolution. The first three identify categories of fi-
nancial losses that an equitable system must consider.
When one of the spouses leaves the labor market, in
whole or in part, to care for children or other persons for
whom both spouses are morally responsible, a loss in
earning capacity may resuit with effects that linger after
dissolution. These iosses are addressed more fully in
§85.05 and 5.12. The second component, identified in
Paragraph (3)(b}, focuses on the consequence of a long-
term relationship itself, whether or not it includes chil-
dren. Over the course of a long marriage, people make
adjustments to accommodate their life together, and
these adjustments often have a financial impact on them
that continues even after their relationship ends. This
component of an equitable loss allocation is addressed
more fully in §5.04. Finally, Paragraph (3)(c) recognizes
that a short maritai relationship may, in some cases, have
a very different financial impact on one spouse than on
the other. Sections 5.15 and 5.13 identify two such cases
in which equitable considerations require a financial ad-
justment between the spouses.

Paragraphs (3)(a), (3)(b), and (3)(c) only identify three
general circumstances in which equitable considerations
may require a remedy. The commentary to the sections
referenced above elaborates upon the rationale for a rem-
edy in each case, identifies more precisely the circum-
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stances under which aremedy is required, and provideg
an appropriate method for setting the remedy’s amount,
Common to these sections is the conviction that, as:

marriages lengthen, continuing obligations between >

former spouses depend less on explicit agreement and
promise than on their relationship itself, molded by them
jointly, with consequences for them and their chiidren.
Marriages can give rise to duties that continue even though
the marriage itself has been terminated on the petition of
one or both spouses. A principal objective of this Chapter
is therefore to identify the nature of those duties and the
precise contours of the financial obligations arising from
them that survive the marriage’s dissolution. Paragraph (3)(d)
is relevant in determining the limits of the financial obliga-
tions arising from these duties. The legal duties that
spouses acquire toward one another over time cannot give
rise to obligations so demanding as to place the obiigor in
less favorable circumstances than the obligee. The primacy
of an individual’s claim to the fruits of his or her own labors
survives even the longest refationships, and necessarily fim-
its that individual's responsibility to a former spouse. This
principle operates even in fashioning the contours of the
legal obligation to one’s children, and helps expiain why
the law allows the income-earner to retain some
disproportionate benefit from his eamings, as compared
to the children. Legally enforced obligations to a former
spouse can be no greater than o one’s children. .. .

§5.03 Kinds of compensatory awards

(1) Compensatory awards should allocate equita-
bly between the spouses certain financial losses that
either or both may incur at dissolution when the fam-
ily is divided into separate economic units.

(2) The following compensable losses are recog-
nized in Topic 2 of this Chapter:

(a) In a marriage of significant duration, the
loss in living standard experienced at dissolution
by the spouse who has less wealth or earning capac-
ity (§5.04).

(b) An earning-capacity loss incurred during
marriage but continuing after dissolution and aris-
/ing from one spouse’s disproportionate share, dur-
ing marriage, of the care of the marital children or
of the children of either spouse (§5.05).

(c) An earning-capacity loss incurred during
marriage and continuing after dissolution, and aris-
ing from the care provided by one spouse to a sick,
elderly, or disabled third party, in fulfillment of a
moral obligation of the other spouse or of both
spouses jointly (§5.12).

{3) The following compensable losses are recog-
nized in Topic 3 of this Chapter:

(a) Thelosseitherspouse incurs when the mar-
riage is dissolved before that spouse realizes a fair
return from his or her investment in the other
spouse’s earning capacity (§5.15).

(b) An unfairly disproportionate disparity be-
tween the spouses in their respective abilities to re-
cover their premarital living standard after the dis-
solution of a short marriage (§5.13).
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(4) A spousemay qualify for more than one kind of
compensatory award, but duplicate compensation
should not be provided for any loss, and

(a) as provided in §§5.04, 5.05, and 5.12, the
combined value of all Topic 2 awards cannot exceed
the maximum award that could be made under

§5.04 alone in any dissolution involving spouses

with similar incomes; and

(b) as provided in §§5.15 and 5.13, awards are
not available under Topic 3 to an individual whose
aggregate entitlement under Topic 2 is substantial.

TOPIC 2. ENTITLEMENTS BASED
ON THE PARTIES’ DISPARATE
FINANCIAL CAPACITY

§5.04 Compensation for loss of marital living
standard

(1) Apersonmarried to someonewith significantly
greater wealth or earning capacity is entitled at disso-
lution to compensation for a portion of the loss in the
standard of living he or she would otherwise experi-
ence, when the marriage was of sufficient duration that
equity requires that some portion of the loss be treated
as the spouses’ joint responsibility.

(2) Entitlement to an award under this section
should be determined by a rule of statewide applica-
tion under which a presumption of entitlement arises
in marriages of specified duration and spousal-in-
come disparity.

(3) The value of the award made under this section
should be determined by a rule of statewide applica-
tion that sets a presumnptive award of periodic payments
calculated by applying a specified percentage to the
difference between the incomes the spouses are ex-
pected to have after dissolution. This percentage is re-
ferred to in this Chapter as the durational factor, and
should increase with the duration of the marriage un-
til it reaches a maximuin value set by the rule.

(4) The presumptions established under this sec-
tion should govern unless there are facts, set forth in
written findings of the trial court (§1.02), establishing
that the presumption’s application to the case before
the courtwould yield a substantial injustice. An award
may be made under this section in cases where no pre-
sumption of entitlement arises, if facts not present at
the dissolution of most marriages of similar duration
and income levelsestablish that a substantial injustice
will result if there is no compensation, and those facts
are set forth in written findings of the trial court (§1.02).

(5) The duration of an award of periodic payments
made under this section should be determined as pro-
vided in §5.06. Subsequent modification of the award’s
amount or duration is allowed as provided under
§§5.07, 5.08, and 5.09. An award of periodic payments
that would otherwise arise under this section may be
replaced, in whole or in part, by a single lump sum
~n~vment acnrovided in §5.10. : ;

PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION

(6) In determining the duration of a marriage for
the purpose of this section, the court should include
any period immediately preceding the formal marriage
during which the parties lived together as domestic
partners, as defined in §6.03.

§5.05 Compensation for primary caretaker’s
residual loss in earning capacity

(1) A spouse should be entitled at dissolution to
compensation for the earning-capacity loss arising
from his or her disproportionate share during marriage
of the care of the marital children, or of the children
of either spouse.

(2) Entitlement to an award under this section
should be determined by a rule of statewide applica-
tion under which a presumption of entitlement arises
at the dissolution of a marriage in which

(a) there are or have been marital chiidren, or
children of either spouse;

{b) while under the age of majority the chil-
dren have lived with the claimant (or with both
spouses, when the claim is against the stepparent
of the children), for a minimum period specified
in the rule; and

(¢) the claimant’s earning capacity at dissolu-
tion is substantially less than that of the other spouse.
(3) A presumption of entitlement governs in the

absence of a determination by the trial court that the
claimant did not provide substantially more than half
of the total care that both spouses together provided
for the children.

(4) The value of an award under this section should
be determined by a rule of statewide application un-
der which a presumption arises that the award shall
require a set of periodic payments in an amount calcu-
lated by applying a percentage, called the child-care
durational factor, to the difference between the incomes
the spouses are expected to have at dissolution.

(a) The rule of statewide application should
specify a value for the child-care durational factor
that increases with the duration of the child-care pe-
riod, which is the period during which the claimant
provided significantly more than half of the total care
thatboth spouses together provided for the children.

(b) The child-care period equals the entire pe-
riod during which minor children of the marriage,
or of the spouse against whom the claim is made,
lived in the same household as the claimant, unless
ashorter period s established by the evidence. In the
case of stepchildren of the spouse against whom the
claim is made, the child-care period equals the en-
tire period during which the minor children lived in
thesame household asboth spouses, unless a shorter
period is established by the evidence.

(5) A claimant may be entitled to both an award un-
der this section and an award under §5.04, butin no case
shall the combined value of the child-care durational
factor, and the durational factor employed to determine
the presumed award under §5.04, exceed the maximum
yalue allowed for the §5.04 durational factor alone.
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(6) The presumed value of the award, as set under
Paragraph (4), should govern unless there are facts,
set forth in the written findings of the trial court
(§1.02), establishing that the presumption’s applica-
tion to the case before the court would yield a sub-
stantial injustice.

(7) The duration of an award of periodic payments
made under this section should be determined as pro-
vided in §5.06. Subsequent modification of the award’s
amount or duration is allowed as provided under
§§5.07, 5.08, and 5.09. An award of periodic payments
that would otherwise arise under this section may be
replaced, in whole or in part, by a single lump-sum
payment, as provided in §5.10.

§5.06 Duration of award of periodic
payments under §§5.04 and 5.05

(1) Anaward of periodic payments made pursuant
to §5.04 or §5.05 may have a term that is fixed or in-
definite, according to a rule of statewide application
under which a presumption arises

(@) thatthe term is indefinite when the age of
theobligee, and thelength of the marriage, are both
greater than a minimum value specified in therule;
and, when this presumption does not apply,

(b) that the term is fixed at a duration equal,
for awards under §5.04, to the length of the mar-
riage multiplied by a factor specified in the rule
and, for awards under §5.05, to the length of the
child-care period multiplied by a factor specified
in the rule.

(2) The term set by the presumption should gov-
ern in the absence of written findings of the trial court
(8§1.02) that show either

(a) that the term specified in the court’s order
isless likely than the presumed term to require sub-
sequent modification or extension; or

(b) that the presumption’s application to the
particular case will yield a substantial injustice.

(3) An award of periodic payments, whether fixed
orindefinite in term, may be modified, terminated, or
extended as provided in §§5.07, 5.08, and 5.09.

(4) In determining the duration of a marriage for
the purpose of this section, the court should include
any period immediately preceding the formal marriage
during which the parties lived together as domestic
partners, as defined in §6.03.

§5.07 Automatic termination of awards
made under §§5.04 and 5.05

An obligation to make periodic payments imposed
under §5.04 or §5.05 ends automatically at the remar-
riage of the obligee or at the death of either party, with-
out regard to the award’s term as fixed in the decree,
unless either

(1) the original decree provides otherwise, or

(2) the court makes written findings (§1.02) estab-
lishing that termination of the award would work a
substantial injustice because of facts not present in
most cases to which this section applies.
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§5.08 Judicial modification of awards made ;
under §§5.04and 5.05

(1) The size of the periodic payments previously
ordered under §5.04 or §5.05 should be modified if any
of the following circumstances exists:

(a) the income of either the obligee or obligor
is far below the level upon which the existing award
was based, and the living standards of the spouses
are therefore substantially more or substantially less
disparate than contemplated by the prior order;

(b) the loss for which the award provides com-
pensation is substantiaily smaller than was expected
when the prior award was made because of an in-
crease in the obligee’s income;

(c) at the time of the prior order, the obligor’s
income, upon which the prior award was based, was
lessthan it had been earlier in the marriage, but has
since increased substantially.

(2) Theamount of the periodic payments awarded
under §5.04 or §5.05 may be adjusted to reflect signifi-
cant changes in the cost of living that adversely affect
the obligee, but only to the extent the income of the
obligor has increased proportionately.

(3) The modified award is determined by applying
the principles set forth in §5.04 or §5.05 to the
changed circumstances. Circumstances that would
justify departure from the presumptions that ordi-
narily govern at the time of an initial decree are also
cause, if they later arise, for allowing or denying a pe-
tition for modification.

(4) The duration of a fixed-term award may be ex-
tended if both

(a) theexisting decree isbased upon aduration
shorter than that called for by the governing pre-
sumption, and

(b) the circumstances as theyactually occur are
substantially inconsistent with those expected
when the shorter duration was chosen.

§5.09 Effect of obligee’s cohabitation

(1) An obligation to make periodic payments un-
der §5.04 or §5.05 is terminated, without regard to its
duration as fixed in the decree, when the obligor shows
that the obligee established a domestic-partner rela-
tionship with a third person, unless either

(@) the original decree provides otherwise, or

(b) the court makes written findings (§1.02) es-
tablishing that termination of the award would
work a substantial injustice.

(2) An obligor seeking termination of periodic pay-
ments under Paragraph (1) must show the obligee’s es-
tablishment of a domestic-partner relationship with a
third person by proof of any of the following:

(a) a court in another proceeding determined
in a final order that the obligee established a do-
mestic-partner relationship, as defined in §6.03;

(b) the obligee maintained a common house-
hold with the third person and their common child,
as defined in §6.03, for the cohabitation parenting
period set under §6.03(2);
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(a) adding the obligor’s share of the family liv-
ing expenses during the period of education or train-
ingto the obligor’s direct educational costs, to deter-
mine the obligor’s total education or training costs;

(b) subtracting from the total costs the income
of the obligor during that period, the amount of any
debts then incurred that remain outstanding at the
time of divorce and that are assigned to the obligor,
and expenditures made during that period from the
obligor’s separate property; and

(¢) adjusting the difference for changes in the
real value of the dollar between the time when the
education was obtained and the time of divorce.”
(5) An award under this section is nonmodifiable

and takes the form fixed under §5.14.

§5.13 Restoration of premarital living
standard after a short marriage

(1) At the dissolution of a marriage in which nei-
ther spouse qualifies for an award under §5.04 or §5.05
because the marriage is childless and of short duration,
the court may make an award to correct an inequitable
disparity that would otherwise exist in the extent to
which the spouses are able at dissolution to recover
their respective premarital living standards.

(2) A disparity between the spouses in the extent
to which each is able at dissolution to recover his or
her premarital living standard is inequitable if the dis-
parity arises because

(a) during marriage, orin anticipation of it, one
spouse made significant expenditures from separate
assets, or gave up specific educational or occupa-
tional opportunities; and

(b) the assets were expended, or the opportu-
nities forgone, to allow the other spouse’s pursuit
of similar opportunities without undue disruption
of the marital life, to facilitate the couple’s bearing
or adoption of children, or to serve some other pur-
pose that the spouses then agreed was important to
their marital life; and

{c) at the time of dissolution, the expended
assets are largely unrecoverable, or the lost oppor-
tunities leave the claimant with an earning capac-
ity that is significantly less than it was before the
marriage.

(3) The value of an award under this section
should be for half the amount necessary to allow the
obligee to recover his or her premarital living stan-
dard, unless facts set forth in written findings of the
trial court (§1.02) establish that equity requires a dif-
ferent award, in light of the duration of the marriage
and of the parties’ relative financial circumstances at
dissolution.

(4) Where the loss arises from the obligee’s forgone
educational or occupational opportunities, an award
of transitional assistance that allows the obligee a rea-
sonable chance to recover the lost opportunity, or its
equivalent, satisfies this section.

(5) An award made under this section may be for
either a lump sum, or for periodic payments for a fixed
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term and amount, as is equitable and practical under
thecircumstances, and is in either event not modifiable,

§5.14 Form of award under §§5.12 and 5.13

An award madeunder §§5.12 and 5.13 may take any
of the following forms:

(1) an enhanced share of the marital property,
pursuant to §4.09;

(2) alump-sum payment made by the obligor from
his separate property;

(3) where neither (a) nor (b) ispossible without im-
posing unreasonable hardship on the obligor, a set
term of monthly payments of equivalent value. An
award in the form of monthly payments is not modifi-
able and is unaffected by the death or remarriage of
either party.

CHAPTER 6. DOMESTIC
PARTNERS

TOPIC 1. SCOPE AND OBJECTIVES

§6.01 Scope

(1) This Chapter governs the financial claims of
domestic partners against one another at the termina-
tion of their relationship. For the purpose of defining
relationships to which this Chapter applies, domestic
partners are two persons of the same or opposite sex,
not married to one another, who for a significant pe-
riod of time share a primary residence and a life to-
gether as a couple, as determined by §6.03.

(2) A contract between domestic partners that (i)
waives or limits claims that would otherwise arise un-
der this Chapter or (ii) provides remedies not provided
by this Chapter, is enforceable according to its terms
and displaces any inconsistent claims under this Chap-
ter, so long as it satisfies the requirements of Chapter 7
for the enforcement of agreements.

(3) Nothing in this Chapter forecloses contract
claims between persons who have no claims under this
Chapter, but who have formed a contract that is en-
forceable under applicable law.

(4) Claims for custodial and decisionmaking re-
sponsibilities, and for child support, are governed by
Chapters 2 and 3, and not by this Chapter.

(5) Claims arise under this Chapter from any pe-
riod during which one or both of the domestic part-
ners were married to someone else only to the extent
that they do not compromise the marital claims of a
domestic partner’s spouse.

§6.02 Objectives of the rules governing
termination of the relationship of domestic
partners
(1) The primary objective of Chapter 6 is fair distri-
bution of the economic gains and losses incident to ter-
mination of the relationship of domestic partners by
(a) allocating property according to principles
that respect both individual ownership rights and
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equitable claims that each partner has on the prop-
erty in consequence of the relationship, and that
are consistent and predictable in application; and
(b) allocating financial losses that arise at the
termination of the relationship according to equi-
table principles that are consistent and predictable
in application. Equitable principles of loss recogni-
tion and allocation should take into account

(i) loss of earning capacity arising from a
partner’s disproportionate share of caretaking
responsibilities for children or other persons to
whom the partners have a moral obligation;

(if) losses that arise from the changes in life
opportunities and expectations caused by the
adjustments individuals ordinarily make over
the course of a long relationship;

(iit) disparities in the financial impact of a
short relationship on the partners’ postsepara-
tion lives, as compared to their lives before the
relationship; and

(iv) the primacy of theincome earner’s claim
to benefit from the fruits of his or her own labor,
as compared to the claims of a domestic partner.

(2) The secondary objective of Chapter 6 is protec-
tion of society from social-welfare burdens that should
be bomne, in whole or in part, by individuals.

COMMENT

a. The basis of this Chapter. A complete treat-
ment of family dissolution cannot limit itself to relation-
ships entered according to the procedures and ceremo-
nies required to create a lawful marriage. Although
society’s interests in the orderly administration of justice
and the stability of families are best served when the for-
malities of marriage are observed, a rapidly increasing
percentage of Americans form domestic relationships
without such formalities. Few of these couples make ex-
plicit contracts to govern their relationship or its termina-
tion. Most states have responded to this reality with prin-
ciples drawn from the law of contract. Some have applied
expansive notions of implied agreement and have aiso
resorted to a variety of equitable doctrines. By these de-
vices, they allow their courts to provide remedies when a
domestic relationship dissoives, whether or not it has been
created pursuant to an explicit agreement. . . .

Domestic partners fail to marry for diverse reasons.
Among others, some have been unhappy in prior mar-
riages and therefore wish to avoid the form of marriage
even as they enjoy its substance with a domestic part-
ner. Some begin a casual relationship that develops
slowiy into a durable union, by which time a formal mar-
riage ceremony may seem awkward or even unneces-
sary, for many Americans entertain the widespread, al-
beit erroneous, belief that the mere passage of time
transforms cohabitation into common-law marriage.
Failure to marry may reflect group mores; some ethnic
and social groups have a substantially lower incidence
of marriage and a substantially higher incidence of in-

+. formal domestic relationships than do-ethers. Failure
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to marry may also reflect strong social or economic
inequality between the partners, which allows the stron-
ger partner to resist the weaker partner's preference
for marriage. Finally, there are domestic partners who
are not allowed to marry each other under state law
because they, are of the same sex, although they are
otherwise eligible to marry and would marry one an-
other if the law allowed them to do so. In all these cases,
the absence of formal marriage may have littie or no
bearing on the character of the parties’ domestic rela-
tionship and on the equitable considerations that un-
derlie claims between lawful spouses at the dissolu-
tion of a marriage.

This Chapter is premised on the familiar principle that
legal rights and obligations may arise from the conduct
of parties with respect to one another, even though they
have created no formal document or agreement setting
forth such an undertaking. The implementation of this
principle requires careful definition of the domestic rela-
tionships that give rise to such obligations. Domestic
relationships that satisfy the criteria of §6.03 closely re-
semble marriages in function, and their termination there-
fore poses the same social and legal issues as does the
dissoiution of a marriage. For that reason, this Chapter
applies most of the Principles set out in Chapters 4 and
5 to the dissolution of domestic relationships. The ap-
plication of these Principles to domestic relationships,
and the exceptions to such application, are addressed
in §§6.04, 6.05, and 6.06.

The Chapter does not impose all the consequences
of recognition as domestic pariners on every couple that
fails within its definition because domestic partners may,
by agreement, avoid the rules that this Chapter would
otherwise apply. However, the freedom to contract with
respect to a domestic relationship is not unlimited. It is
subject, under traditional law as well as under Chapter 7,
to some limitations not generally appiicable to other con-
tracts. Nevertheless, under §6.01, domestic partners have
the same opportunity to contract out of the usual rules as
do marital partners. This Chapter may thus be understood
as a set of defauft rules that apply to domestic partners
who do not provide explicitly for a different set of rufes.
The default rules are, in effect, a contract imposed by law
on parties who do not set forth their agreement to some
different set of ruies. The law of marriage and divorce
can, of course, be similarly understood. For marital part-
ners who do not make another agreement, entry into for-
mal marriage subjects them to the law of marriage and
divorce. For domestic partners who do not make another
agreement, their course of conduct over a period of years
subjects them to parallel rules set forth in this Chapter.

b. The objectives of this Chapter. The mostim-
portant objective of this Chapter is just resolution of
the economic claims of parties who qualify as Chapter
6 domestic partners. The Chapter also advances, as a
secondary objective, the fair allocation of responsibili-
ties between individuals and society. Fairness vis-a-
vis society requires that individuals closely implicated
in the economic circumstances of persons with whom
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they lived as domestic partners assume some eco-
nomic responsibility for those circumstances. . . .

It is not an objective (or a likely effect) of this Chapter
to encourage parties to enter a nonmarital relationship as
an alternative to marriage. On the contrary, to the extent
that some individuais avoid mamiage in order to avoid
responsibilities to a partner, this Chapter reduces the in-
centive to avoid marmiage because it diminishes the ef-
fectiveness of that strategy. Under this Chapter, one may
avoid such obligations in long-term nonmarital relation-
ships only as one may avoid them in marriage, by enter-
ing enforceable agreements so providing. Nor are domes-
tic relationships likely to provide a satisfactory alternative
to mamiage for those otherwise inclined to marry, because
informal domestic relationships are not generally recog-
nized by third parties, including govemments, which of-
ten make mamiage advantageous under various reguia-
tory and benefit schemes. . ..

TOPIC 2. WHETHER PERSONS ARE
DOMESTIC PARTNERS

$6.03 Determination that persons are
domestic partners

(1) For the purpose of defining relationships to
which this Chapter applies, domestic partners are two
persons of the same or opposite sex, not married to one
another, who for a significant period of time share a
primary residence and a life together as a couple.

(2) Persons are domestic partners when they have
maintained a common household, as defined in Para-
graph (4), with their common child, as defined in Para-
graph (5), for a continuous period that equals or ex-
ceeds aduration, called the cohabitation parenting period,
setin a rule of statewide application.

(3) Persons not related by blood or adoption are
presumed to be domestic partners when they have
maintained a common household, as defined in Para-
graph (4), for a continuous period that equals or exceeds
a duration, called the cohabitation period, set in a rule of
statewide application. The presumption is rebuttable by
evidence that the parties did not share life together as a
couple, as defined by Paragraph (7).

(4) Persons maintain a common household when they
share a primary residence only with each other and fam-
ily members; or when, if they share a household with
other unrelated persons, they jointly, rather than as indi-
viduals, with respect to management of the household.

(5) Persons have acommon child when each is either
the child'slegal parent or parent by estoppel, as defined
by §2.03.

(6) When the requirements of Paragraph (2) or (3)
are not satisfied, a person asserting a claim under this
Chapter bears the burden of proving that for a signifi-
cant period of time the parties shared a primary resi-
dence and a life together as a couple, asdefined in Para-
graph (7). Whether a period of time is significant is
determined in light of all the Paragraph (7) circum-
stances of the parties’ relationship and, particularly, the

688

extent to which those circumstances wrought change -
in the life of one or both parties.

(7) Whether persons share a life togetherasa couple
is determined by reference to all the circumstances, in-
cluding:

(@) the oral or written statements or promises
made to one another, or representations jointly
made to third parties, regarding their relationship;

(b) the extent to which the parties inter-
mingled their finances;

(c) the extent to which their relationship fos-
tered the parties’ economic interdependencg, orthe
economic dependmmmfmﬁ_ﬁz other;

(d) the extent to which the parties engaged in
conduct and assumed specialized or collaborative
roles in furtherance of their life together;

(e) theextenttowhich therelationshipwrought
change in the Jife of either or both parties;

(f) the extent to which the parties acknowl-,
edged responsibilities to each other, as by naming ;
the other the beneficiary of life insurance or of a
testamentary instrument, or as eligible to receive)
benefits under an employee-benefit plan;

(g) theextenttowhich the parties’ relationship
was treated by the parties as qualitatively distinct
from the relationship either party had with any
other person;

(h) the emotional or physical intimacy of the
parties’ relationship;

(i) the parties’ community reputation as a
couple;

{j) theparties’ participation in a commitment
ceremony or registration asa domestic partnership;

(k) the parties’ participation in a void or void-
able marriage that, under applicable law, does not
give rise to the economic incidents of marriage;

() the parties’ procreation of, adoption of, or
joint assumption of parental functions toward a child;

(m)the parties’ maintenance of a common
household, as defined by Paragraph (4).

TOPIC 3. CONSEQUENCES OF A
DETERMINATION THAT PERSONS ARE
DOMESTIC PARTNERS

§6.04 Domestic-partnership property
defined

(1) Except as provided in Paragraph (3) of this sec-
tion, property is domestic-partnership property if it
would be marital property under Chapter 4, had the
domestic partners been married to one another dur-
ing the domestic-partnership period.

(2) The domestic-partnership period

(a) starts when the domestic partners began

sharing a primary residence, unless either partner

shows that the parties did not begin sharing life to-

gether as a couple until a later date, in which case

the domestic-partnership period starts on that later

date, and
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{(b) ends when the parties ceased sharing a pri-
mary residence.

For the purpose of this Paragraph, parties who are
the biological parents of a common child began shar-
ing life together as a couple no later than the date on
which their common child was conceived.

(3) Property that would berecharacterized as mari-
tal property under §4.12 if the parties had been mar-
ried, is not domestic-partnership property.

§6.05 Allocation of domestic-partnership
property

Domestic-partnership property should be divided
according to the principles set forth for the division of
marital property in §4.09 and §4.10.

§6.06 Compensatory payments
(1) Except as otherwise provided in this section,
(a) a domestic partner is entitled to compensa-
tory payments on the same basis as a spouse under

Chapter S, and

{b) wherever a ruleimplementing a Chapter 5
principle makes the duration of the marriage a rel-
evant factor, the application of that principle in
this Chapter should instead employ the duration
of the domestic-partnership period, as defined in

§6.04(2).

(2) No claim arises under this section against a do-
mestic partner who is neither a legal parent nor a par-
ent by estoppel (as defined in §2.03) of a child whose
care provides the basis of the claim.




